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(Testimony of Henry T. Briggs) 


The Witness: Well— 

The Court: Wait a minute. 

The Witness: I am sorry. 

The Court: How far away was the car from you 
that was coming from the north at the time you heard 
the brakes screech? 

The Witness: Well, I was closer to them than 
that then. I was, oh, I would say a hundred feet. 

The Court: All right. Proceed, counsel. 

©. By Mr. Menzies: When you say you were 100 
feet from the oncoming car, do you mean that was 
the distance between your car and the oncoming car 
at the time of the impact; is that right? 

That’s right. [48] 

Did you hear the sound? CRS, 

Did you hear any breaking of glass? 

Well, I heard something rolling down the highway. 
What did it sound like? 

Well, glass and like the inside of a grill fell out. 


PIO POO 


The Court: Now, the inside of what? 

Mr. Menzies: The inside of a grill. 

The Witness: Grill. 

The Court: What is a grill? 

The Witness: That is the front of your car. 

©. By Mr. Menzies: The front grill on an auto- 
mobile, I take it? A. It is spelled g-r-i-l-l. 

Q. Now, could you observe the speed of the car as it 
came towards you before it struck these people that were 
crossing the road? 

A. No, I couldn’t say the speed it was coming. 
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Q. Well, could you tell the court whether it was coni- 
ing fast or slow? 

A. Well, I would say it was coming over the speed 
limit, anyhow. 

©. Pardon ; 

A. I would say it was coming over the speed limit. [49] 

Q. What do you mean by “over the speed limit’? 

A. Well, I don’t know actually the speed, but, well, 
I would say—I would say 40 miles an hour, 45. 

Q. What happened to the car after you saw it strike 
these two people? A. It went on. 

Q. Did it slow down or did it speed up? 

A. Well, I didn’t look back at the car. I figured 
the man stopped. I am figuring again. 


The Court: Just go back to the accident—and don’t 
be nervous—take all the time you want and just be quiet. 
Now, you were there. Listen to the question carefully 
and do not answer it until you thoroughly understand 
the question because you are under oath. Be careful 
and take all the time you want. Do not be nervous. 

Now, Mr. Reporter, please repeat the question. 

(Question read by the reporter. ) 

The Witness: I will have to think back now. 

The Court: Take your time. 

©. By Mr. Menzies: That is, if you know 

A. Well, I am trying to think of what I was doing. 

Well, I heard the brakes squeal, and when | heard the 
brakes squeal J didn’t look around at the car any more. 
And then J] went across the street and got a sheet from the 
Solano Cafe and I come back and covered the lady up 
and I got a [50] flashlight and started waving the 
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traffic and slowing them down so they wouldn’t run over 
the people, but I thought the man stopped. 

Q. You did not see what happened to the car? 

A. I didn’t see what happened to the car. 

Mr. Menzies: That is all. You may examine. 


Cross Examination 


By Mr. Nourse: 

Q. When you first noticed this other car, you say 
your car was about 175 feet from it? 

pee hen IP neticed it? 
©. Yes, when you first noticed this other car. 

A. Well, when I first noticed the other car, yes, that 
is about the right distance. I mean that is approximate. 

©. And do you remember testifying at the coroner’s 
inquest ? iommeces, | do. 

Q. That was on the 23rd of July, just three days 
after the accident? 

Mr. Menzies: What page, Mr. Nourse? 

Mite Nourse: rae 122 it starts on, 

I am reading commencing on line 15, the last part 
of the coroner’s question. He asked about three ques- 
tions once but ended up with this one: [51] 

Oe eee just give us a statement Oi whaweon 


actually saw.” 

Q. By Mr. Nourse: Do you remember testifying 
as follows: 

“A. Well, I was traveling north on Highway 101, 
coming from San Diego, and just coming up that incline 
byeine cate,” 

I am skipping the question. 
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“A. A slight incline—and I seen these people walking 
across the street, but I seen the one—I thought it was 
a lady and a dog, because the man was bending down, 
picking something off of the street—but he was in the 
third lane, 1 mean, the center lane. They @¥@reaient at 
this point (indicating on diagram).”’ 

That is “KS” on the*coroner ’s diacram, 

“A. Yes, it is. And, well, he was bending down and 
picking something up—and then the next thing I seen, 
the car—the lady was running across the street towards 
ime, and the car was coming at me also, so the best thing 
for me to do was to swing to the right of the road to 
avoid running over the lady, and then this other car was 
coming toward me, and swerved on and went on, but I 
heard the squeal of brakes and the thud, and the two 
bodies were rolling towards my car.” , 


Is that the best of your recollection as to how that 
thing happened? [52] A. Y@Ss, "tee 

Q. Is it not true, then, that when you first saw this 
car, when your attention was first attracted to the car and 
the people, the car was coming over towards the center of 
the road and the lady was running towards you and the 
car coming towards you? 


A. Well, the car was traveling in the center of the 
road. 

Q. Wasn't it coming towards you? 

A. Well, when I seen the car I would say it was 
well, there is two white lines coming down the highway, 
and I would say part of his left fender and wheel was 
over this white line. 
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Q. Calling your attention to the transcript here that 
you saw the car, the lady rolling towards you and the 
car coming towards you— 

A. She was rolling. He had hit them already. She 
was rolling. 

Ome Eemine tcad it to you again and secuiieniicenc 
correct. Was your memory pretty fresh at that time? 

Mr. Menzies: 1 will object to counsel’s arguing with 
the witness. If he seeks to ask him, your Honor, whether 
or not he so testified, I have no objection. But it is 
purely the court’s function to determine whether or not 
this witness’ memory was fresher then than it is now. [53] 

The Court: J have had witnesses say they could not 
remember very much under certain conditions; so I assume 
that those conditions are not here. However, it is a 
perfectly proper question. 

Q. By Mr. Nourse: Your memory was pretty fresh 
msmtomune accident at te tine you testified at tle coroners 
inquest ? ie ies. 

©. Let me call your attention again to what you said 
there, and tell me whether or not this was a true state- 
ment of what you saw: 

_eeeemeince tien the mext thine ('scenmi ae seas 
the lady was running across the street toward me, and 
the car was coming at me also. i 

Is that right? 

A. She was not running. She was rolling. She was 
rolling along the highway. 

Oe. so the best thing for me ite dovwaesto 
swine to the right of the road to avoid running over 
the lady, and then this other car was coming toward 


99 


0K. 
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Now, was the other car coming towards you? 

A. Well, probably in the excitement and everything 
I figured he was coming at me because when he hit them 
people and they come running at me, I just swerved off 
the highway. 

The Court: Now, read back what the witness just 
said. [54] I think he does not mean what he said. 

(Answer read by the reporter.) 

The Court: Stop there. Who came runming@at your 

The Witness: What I mean to say, they were rolling 
because the body was rolling. I stuck my head out the 
window. Well, her leg was mangled and blood all over 
and that was a mess. So I just parked the car and run and 
got a sheet and covered her up. 

The Court: Proceed. 

QO. By Mr. Nourse: How far was the ear from 
these people when you first saw them? 

A. May I have that question again, please? 

QO. How far was the other car from these people 
when you first noticed the car and the people? 

A. Oh, I would say that the car was 20, 30 feet. 

Q. Did you realize right then that the people were 
going to be hit? 

A. Yes, I knew it in my mind they were going to 
be hit because J went to hit my wife and tell her about it. 

Q. Did you then apply your brakes and turn to avoid 
them? 

A. J couldn’t say for that because I know J had my 
brakes on: and, well, it all happened so fast. I had my 
brakes on, and I was pulling off to the side of the road 
and trying to avoid running over the people because they 
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were [55] rolling toward me, and I just pulled over to 
tiescide or the road. 

©. And your brakes were screaniing? 

A. I wasn’t going that fast that my brakes would 
squeal. 

Q. What? 

A. I was not going so fast that my brakes would 
squeal. 

Q. May I call your attention to the testimony at page 
jis * 

Mr. Menzies: You mean 124? 

Mr. Nourse: What? Page 24. 

Mr. Menzies: 124? 

Q. By Mr. Nourse: -—page 124 of the coroner’s in- 
Gmesteline 22: 

“QO. You know that this definite car put its brakes 
on, you could tell that that was a squeal from that car? 

cs 
ing also.” 

Does that refresh your recollection as to what happened 


and J even had my on, and I was scream- 


at that time? 
The Court: Now, read the last part of that. 


Mr. Nourse: “. . . and I was screaming also.” 
The Court: “I? Was it your brakes or you person- 
ally? [56] 


The Witness: J think I was screaming, too, because— 
well, it was just a mess to me. 

The Court: That is what I wanted to clear up. 

©. By Mr. Nourse: Which was it, do you remember? 
Were your brakes screaming? 

A. Well, I had my brakes on, but I wouldn’t swear to 
it because I was excited and, well— 
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Q. Then, after you put on your brakes, after you 
applied your brakes, you did hear the scream of brakes, 
is that right? 

A. After I heard the thud, then the brakes. 

©. Wes: 

A. And, well, it all just happened just all at once, 
like. 

©. And you could not tell where any noise came from, 
and it was all over in about one second? 

A. I knew the car that hit the people had the brakes 
on when that occurred, anyhow, because, well, the thud 
and then the brakes, and then, well, I didn’t have my 
brakes on until the body came rolling towards me and I 
just pulled off to the side of the road. 

Q. I should like to read to you some more testimony 
from the coroner’s inquest. Going on with page 123— 

The Court: What was the date of that testimony, Mr. 
Nourse? [57] 

Mr. Nourse: The date of the coroner’s inquest? 

The Court’ Wes: 

Mr. Menzies: The 23rd of July. 

Mr. Nourse: The 23rd of July, three days after the 
occurrence of the accident. 

Mr. Menzies: What page, please? 

Mr. Nourse: “Rage 123) 

“O. Did you see the car coming prior to the accident? 
Did you see a car coming which you think— 

“A, Yes, I seen the car coming, and it Was conling 
at a fast pace, I would say. 

“C). You knew they were going to get hit? 

A. I knew they were going to get hit, because I was 
just going to say to my wife, ‘Look at that lady and the 
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dog crossing the street, and this crazy fool coming toward 
them,’ but I didn’t—it didn’t come out. At the time it 
was going to come out, they were coming toward me, 
and I was swinging to the right to avoid running over 
the lady. 

“Q. The car coming south had two headlights, did it? 

“A. Well, I was watching the people, and trying to 
watch the car. I didn’t notice if they had—” 

QO. By Mr. Nourse: Is that correct? 

Poe iiivat is tight. 

Mr. Nourse: May I have just one moment here, your 
Honor? I have a partial index of this. [58] 

Q. By Mr. Nourse: How fast were you traveling 
that night? 

A. Oh, I would say about 40 miles an hour. 

Q. About 40. Do you remember being questioned 
by Mr. Menzies here while you were at the coroner’s in- 
quest? Pues, 1 do, 

Q. And didn’t you— 

Mr. Menzies: What page, please? 

Mr. Nourse: Page 140. 

Mr. Menzies: What line? 

‘Mr. Nourse: Well, J am trying to get it, Mr. Menzies, 
and I will tell you in just a moment. 

Mr. Menzies: Thank you. 

Mr. Nourse: Maybe I have the wrong page. JI 
thought | had it from the index. Page 143. I was 
mistaken. 

I will have to start on page 142, I guess, to get the 
sense. 
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Q. Well, was there any other cars between your car 
and where you first saw this lady with what you thought 
was a dog? 

“A, Well, there was one on the side of the road. 

"Q. Wihich®side of themoad: 

“A. The right, the right side of the read: 

“OQ. As you were heading north? 

“A. I was heading towards Los Angeles. [59] 

“OQ. Were there any one . . . the"Wweatecideno: 
the road, coming towards you, besides this other car? 

“A. No, there was just this—only the car that was 
coming towards us. 

“Q. And how long—where did you stop your car, with 
relation to where the impact occurred? 

“A. Well, as she came at fite;"and him, f@apice fast, 
that by me avoiding it and pulling over, I had my brakes 
on at the same time, and just leaving the car right where 
it sat, right off the roadway.” 

Q. By Mr. Nourse: Is that correct? 

A. That’s right. 

Q. Is it not a fact that the minute you saw this car 
you knew an accident was going to occur? A. “Yes. 

©. And when you knew it was going to occur you 
immediately applied your brakes and turned to your 
right? 

A. No. I didn’t apply my brakes until it all happened. 
Well, when I looked up it was just happening. 

Q. Then you applied your brakes? 

A. 1 put my brakes on. I had ty brakes of as ! 


was turning. 
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Q. Then as the car passed you, you heard the scream 
of brakes and that brought you to the belief that it was 
going to stop? [60] 

A. Yes, I figured the car stopped right where it hit 
the people. 

The Court: Did you put on your emergency brake or 
fieresnianr brake? 

The Witness: When I parked? I wouldn’t remember 
that, but I think I even left the motor running and the 
brake on. 

Mr. Nourse: That is all. 

The Court: Is there anything further? Does any of 
the other attorneys have any questions? 

Mr. Luce: J should like to ask a question or two, 
your Honor. 

ine Counteaeeullerreht. 


Cross Examination 


By Mr. Luce: 

Q. Mr. Briggs— A.  Veowesur, 

©. —at about that point in Solano Beach there are 
little stores and cafes strung along on either side of that 
highway? oe Yes, theme is, 

©. There was no marked crosswalk at the point 
where these persons were crossing, was there? 

ia INGE 

Q. There was no marked crosswalk anywhere close 
to them, was there? [61] 

A. Well, unless there is one down further by the 
plaza. 

QO. Well, the plaza would be how far awav? 

A. Oh, about two blocks. 
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Q. Well, there was no marked crosswalk within two 
blocks of the scene of the accident, was there? 

A NO: 

©. There was no street-crossing at the place where 
the accident occurred, was there? 

A. I couldn’t say as to that. There is one back by 
the plaga. There is a street. 

Q. Well, you did not see any street-crossing there? 

A. No. 

Q. In other words, this was not at a street tnter- 
section where the accident occurred, was it? 

A. No. There was a cafe anda line of stemessacress 
tie Street. 

Q. There was no opening of a street going out on 
either side? A No. 

©. At or about the point of the accident? 

A. Ne: 

QO. Mr. Briggs, you saw this approaching car prior 
to the accident for only an instant, did you not? 

A. Well, I see the car coming and the people there. 
I [62] knew that they were going to get hit. 

©. You did not see that approaching car travel for 
more than 75 feet before the impact, did you? 

A. Give me that question again, please. 

The Court: Mr. Reporter, répeat the questigm, 

(Question read by the reporter.) 

The Witness: Well, I wouldn’t say. 

Q. By Mr. Luce: Will you tell me how far you did 
see it travel prior to the impact? 

A. J am getting all confused now. 

The Court: Balke vou time, Mr. Baggs 

Mi. Luce: May 1 clear that up. perlaps, Boron 
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Q. You saw this approaching car before the impact? 
And by “the impact’? I mean the collision with the pedes- 
trians. 

A. I would say that the car was coming at the people 
before they were hit, oh, 20 to 25 feet before they were 
hit. 

Q. That is, you saw this car— 

fweleccemtic car, and I seen the people; and the 
people were 25 feet from the car and the car was coming 
at tiem. 

Q. That is, when you first saw this car it was about 
25 feet from the people? 

A. Yes. No, I seen the lights coming down the high- 
way; and, well, naturally, you don’t pay much attention, 
but [63] you know there is a car coming. I knew there 
was a car coming. 

©. You only had an opportunity to see the approach- 
ing car or observe it a distance of about 25 feet prior 
to the time it collided with the pedestrians? 

A. I was watching these people that were crossing 
the street, yes, and watching the car, too. 

Q. That is substantially correct, is it not: that you saw 
it travel about 25 feet? Be G8, 

©. While you were observing it before the accident? 

ee Nes: 

Q. Are you willing to tell us here under oath that you 
can judge the speed of that car when you saw it travel 
only 25 feet at night approaching you? 

A. Well, if I did give any statement about speed, it was 
just approximately, anyhow. But, well, it just seems like 
when you look at a car coming at you and if it is coming 
at any speed, you can see the two headlights bouncing. 
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Well, with me, being a mechanic, I judge a lot of things 
along the highway; and I like to take interest in cars and 
how they drive and how it happens. And I like to figure 
out those things. 

Well, I know if I drive my car fast and it’s coming 
at me, looking at it straight gn, I can See you have 
seen a [64] bull running, how they— 

Q. Mr. Briggs, you have no way of estimating the 
speed of that car in the distance that you saw it travel, 
have you? A. No, I haven't because— 

Mr. Luce: That is all. 

The Court: Anything futher? 

Mr. Nourse: [ should like to ask something. I over- 
looked something I should like to ask the witness. 


Redirect Examination 


By Mr. Nourse: 

QO. Would you look at this statement and see if you 
remember making this written statement of the accident? 

A. Yes, Indo: 

Q. On December 24 of 1946? 

A. Yes. I just got in to Detroit Saturday at mid- 
night, and I didn’t even have time to have my _break- 
fast, didn’t brush my teeth, and there was a knock on the 
door and there was an investigator. I was still sleepy. 
1 had driven 2900 miles, and I had about four hours’ 
sleep, and I made this statement. 

This is your signature? A. Whaters: 
On both of these pages? A. ‘Tins: 


May | read you part of its please? \iGay 


> 1000 


1s this water good to drink? 
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Mr. Nourse: I think that is what it is there for. 


“T saw the headlights of a southbound automobile which 
was straddling the line between the west and center lanes 
of the highway. This car hit the two people, throwing 
the man to the center of the road and the lady over into 


the east lane in which he was proceeding north. 


“T immediately swerved to the right and went off the 
shoulder of the road on the east side, and my car stopped, 
facing east. My car did not touch the lady as she rolled 
toward us. The southbound car slowed down at the cor- 
ner about one and a half blocks to the south and then he 
kept on going. a 

Skipping the description of the injuries—well, I will 
read it all. 

“The man was killed instantly, and the lady lived until 
the following morning. At the time of the impact I would 
say the southbound car was straddling the line dividing 
the wast and center lanes of the highway. 

“However, immediately after the impact this car seemed 
to come over towards the center of the road, but I cannot 
say how far as it happened so fast, and he went on. I 
could not estimate his speed. I only saw the headlight 
coming towards me, but I do know that one of the reasons 
I swerved right was because the southbound car seemed 
to be [66] coming towards us after the impact with the 
man and lady. 

“Tt was after George White had pleaded guilty in court 
that I spoke to him, and he told me that he didn’t know 
what had happened, as he was asleep at the wheel. 
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“T have read the above statement of two pages, and it 
is true to my knowledge and belief. 


“Henty i Briggs.” 


Q. By Mr. Nourse: Was that statement made by 
you? A. That's meh 


QO. Is that correct? 
A. Well, he only asked me several questions, and I 


can’t figure out how he got three pages out of it. 


Q. It is only two. You read it at the time? 

A. I did. My wife read it also. This fellow visited 
me, and he only asked me a few questions, and he got out 
two pages. 

Q. Did he get anything wrong? 

A. No, but he kept adding if’s and and’s. 


Mr. Nourse: And the it’s and an’s were right. May- 
be he had a crystal ball. 


That is all. 

The Court: Any further questions, gentlemen? 
Mr. Lonergan: No questions. 

dhe Wourt: Mr. Wiee? 

Mr. Luce: No. [67] 

The Court: Any questions, Mr. Menzies? 

Mr. Menzies: No questions. 

The Court: That is all. Gall your next watmess 
(Witness excused. ) 

Mr. Menzies: Mr. Hawkins. 
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LONNIE LEE HAWKINS, 


called as a witness by and in behalf of the defendant 
Home Indemnity Company, having been first duly sworn, 
was examined and testified as follows: 

The Clerk: Your full name? 

The Witness: Lonnie Lee Hawkins. 

The Clerk: How do you spell your first name? 

The Witness: L-o-n-n-i-e, Lee, H-a-w-k-i-n-s. 


Direct Examination 


By Mr. Menzies: 


©. Mr. Hawkins, where do you reside? 

A. I have an apartment in the back of my cafe, the 
Solano Cafe in Solano Beach, California. 

©. Where is that Solano Cafe located with relation 
to Highway 101? 

A. It is on the west side of the highway about a half 
a block from the bank building north. 

Q. About how far? 

A. About a half a block from the bank building north, 
the Bank of America. [68] 

©. Directing your attention to on or about the 20th 
day of July, 1946, did you hear or see anything unusual 
on that day? 

A. Well, the wife and I had just got back from going 
and getting our children from the movies in Encinitas. 

©. What time was that? 

A. Well, we got back—it must have been about 10:00 
o’clock, and I begin getting ready for the next day, that 
is, cutting my meats and getting my roasts wrapped and 
tied, and so forth, for the next day. 

©. Where were you at that time? 

A. I was in the kitchen of my cafe. 
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Q. Is there anything that divides the kitchen in your 
cafe from the portion in which you serve the meals? — 

A. There is a back bar about five feet high and a 
counter. 

©. Was there anyone else there in the cafe with you 
at that time? A. My wife was there. 

Q. Do you recall what time of day or night it was? 

A. Yes. I had just looked at the clock just before 
going out to the ice box to get a quarter of beef to bring 
in, and it was 25 minutes to 11:00 o’clock. And I know 
because I was just wondering if I would have time—we 
close at 11:00 o’clock—and I was wondering if I would 
have time [69] to get my meat all put up for the next day 
by closing time. 

Q. What happened? 

A. Well, I heard an awful screeching of brakes and 
an awful impact. At the first screeching of the brakes ] 
looked up, and there was nothing to obstruct the view 
from where I was through the front. The front of the 
cafe is glass, which is about 16 feet wide, and as I looked 
up I see these cars coming past the cafe, that is, I seen 
just a blur of cars and people. 

I knew there had been a wreck in front, but I thought 
at the time a couple of cars had run together. 

I dropped what I was doing and ran out the front. and 
I was on the sidewalk and looked in both directions. I 
ran and I seen these people across the street, and I ran 
across the street to where they were. But by the time I 
got to the center lane there was a car that had pulled over. 
had swerved over to keep from hitting these people. and 
he had just come to a stop. 


Standard Accident Insurance, etc., et al. ENS) 


(Testimony of Lonnie Lee Hawkins) 


Q. Do you know who was driving that car? 

fe vo, sir, J don’t. 

Q. Did you see him in the court room today? 

A. I don’t know who was driving that car at the time. 
I couldn’t swear to it. 

Someone said, “Stop that car.” I looked to the right, 
and the car at that time was about in the center lane but 
it [70] was swerving over to the right side of the road, 
and I thought it was stopping. It was going awfully 
slow, slowing down awfully fast, rather. 

The Court: In what direction was that car going? 

The Witness: That car was going south, sir. 

The Court: All right. 

The Witness: And it was just about even with the 
Bank of America Building at that time and was almost 
stopped, and I said— 

Mr. Nourse: Just please tell what you saw, not what 
you said. 

The Witness: Well, someone told me to stop the car 
and [| told him that it had stopped. 

Mr. Nourse: I object to that and ask it go out as 
hearsay. 

The Court: Just what you did, what you saw. 

The Witness: Then I ran over to where the bodies 
were because I seen another car coming north. I could 
see the man. His head was laying just about even with 
the white line, the extreme eastern white line there, you 
know, right on the shoulder. And I was afraid this other 
car was going to run over him. So I ran out and was 
directing this other car that was going north away from 
the bodies, and when I looked up then, when I paid atten- 
tion to see whether this car had stopped for sure— [71] 


254 Home Indemnity Company, etc. vs. 


(Testimony of Lonnie Lee Hawkins) 

The Courts “This#earr seVVhien! oner 

The Witness: The car that I presumed had hit them. 

The Court: Strike that out. Just tell us what you 
saw. The one that was going south? 

The Witness: Well, I thought that was the car that 
was stopping, sir. 

The Court: All right, go ahead. 

The Witness: But after this car that was coming 
north, after it had already passed TI seem tliat this: car 
that was going south had not stopped as I thought it had 
in the first place. 

Q. By Mr. Menzies: Did you see what it did? 

A. No, sir, Iedicin't. 

Q. What did the car do, that is, the car that was go- 
ing south, that indicated to you that it was stopping? 

A. Well, as I first noticed it, it was in about the center 
lane and it was swerving a little and pulling over to the 
right and slowing down. 

©. You mean that it was swerving from side to side? 
Or was it going to one side only? 

A. Well, it looked as though he was trying to get his 
car under control again. It looked as though— 

Mr. Nourse: I ask that be stricken out as a conclusion 
of the witness. He can tell which way it was swerving 
or what it was. 

The Court: There is no jury. I think I understand, 
[72] counsel, what he means. Go ahead. 

Q. By Mr. Menzies: Do you know whether that car 
stopped or not? A. Nowsit 1 dome 

Q. Did you see it when it pulled away? 

A. Nowesir, 
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Q. Do you know what color that car was? | 

A. At the time I thought it was maroon. 

Q. But you do not know what it was? 

Peeeieden t know tor sure, no, sir. 

Q. Now, which did you hear first, Mr. Hawkins, when 
you were back there in the back part of your restaurant? 
Did you hear a screech of the brakes or the impact first ? 

A. I would say I heard the screech of the brakes just 
a moment before the impact and also the screaming of 
someone just about the time of the brakes screeching. 
Someone screamed. 

QO. How far were you from the front of your store? 
Can you tell us approximately? 

yee DoOlim2.) OF 30) teet. 

Q. Pardon? 

Pwo wbout 25 or 50 tect irom the door of miy cafe than 
leads into the cafe back to the kitchen to where I was. It 
iceabout 25 or 30 feet. 

©. Was the door open in the cafe? Or was it 
closed? [73] A. It was open. 

QO. How far from the front of your cafe to the first 
white line in the pavement there, do you know? 

A. Well, there is a sidewalk about 12 feet wide, and 
there is a shoulder of the road which would be about an- 
other 10 feet. It would be about 22 to 25 feet. 

Q. Pardon? 

A. It would be from 22 to 25 feet from the door of 
the cafe to the first white line. 

Q. Did you examine the highway there that night to 
determine if you could where the point of impact was? 

A. Yes, sir, we did. 
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Q. Can you tell me about how far it was from where 
you determine the point of impact to be to where you 
were standing at the time you heard the person screaming 
and the brakes of the car screeching’ 

Mr. Nourse: Your Honor, I don’t think that is a 
proper question, if we get the conclusion of the witness as 
to where the point of impact was, without giving us or the 
court any knowledge as to what marks he saw or where 
these marks were or from what point he is testifying to 
now. 

The Court: I think this witness can fik @he place fe 
saw the marks, counsel. 

Mr. Nourse: Yes, if he can tell us what he saw. 

QO. By Mr. Menzies: What did you see on the high- 
way, [74] Mr. Hawkins, that indicated to you where the 
point of impact was? 

A. It was near the center of the highway, and there 
was an awful lot of broken glass there. Glass was scat- 
tered; small particles were scattered for quite a distance 
on south. Right at the north corner of the front of my 
cafe is a lamp post. At the time the light was out. It 
wasn’t burning, and it was just about due east of that 
lamp post out about 15 feet out in the highway. I would 
say, is where the point of this impact was, I believe. 

©. When you say “out into the highway 15 feet.” 
from what point do you mean that? 

A. From the curbing. 

Q. From the curbing? A. WY esauiigin. 

Q. How far would you say that was from where vou 
were standing in your cafe there behind the back bar? 

A. I would say about 35 feet, 40. 
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Q. Do you know how far the bodies were from the 
point of impact when you first saw them, just approxi- 
mately? 

Eee vvell, | didnt step it off: but I would say they 
were between 60 and 80 feet. 

Mr. Menzies: That is all. Thank you, sir. 

The Court: Cross examine. [75] 


Cross Examination 
By Mr. Nourse: 

Q. You say you were in the kitchen about 25 feet 
from your front door, is that right? 

ie Y eS, Sir. 

©. Then there is a sidewalk that is about 12 feet? 

Pee cs, sir. 

Oey tiie shoulder ot the road is 15 feet there, isnt it, 
to the first paved lane of traffic? 

wee ops. dent think it is quite that far. 

QO. Well, what is your best estimate? 

pee otrover 10 fect at most. 

Q. Now, there is 12 and 5—37—and 10, 47. Was 
it when you got over at the bodies that you turned and 
saw the maroon car nearly at a stop? 

A. Well, sir, I glanced toward the car that I thought 
had hit them and was slowing down. I glanced at that 
car as I was crossing the street going to the bodies. 

Gee cul were at about the center of the street then? 

Pe iewas at about the center of the street. 

Q. Well, the first lane is how wide? You got to the 
shoulder now and were 47 feet from where you were. 
Then you had first crossed which? The northbound lane 
of traffic, the northbound traffic lane? 

A. No. I would first cross the southbound traffic [76] 
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©. You were on the ocean side? 

A. Yes, sir, on the west side. 

©. Your cate faces nonthy? A. Faes east. 

©. Faces east, rather. Then you came out and you 
crossed the sidewalk, the shoulder, the first traffic lane 
and got about to the center of the street when you turned 
and saw this car to the south of you? 

A. I believe that is correct, sir. 

Q. It was then about in front of the bank building? 

A. No, sir, it was not in front of the bank building 
at that time. 

QO. Where was it then? 

A. Well, it was, I would say, maybe 150 feet from 
where I was standing at the time. 

Q. 150 feet from where you were standing. It was 
then weaving in the highway towards the right and going 
about what speed? 

A. Well, they were slowing up all the time. All the 
time they were trying to get the car stopped, see. 

Q. Well, how long did you look at them, glances at 
them as you were crossing the road there? 

A. I only took a quick glance, and then I glanced 
back to where the bodies were and proceeded on across 
the street to where the bodies were. [77] 

©. And at that glance you could see that he was at- 
tempting to slow down, is that it? A. Gace siz 

Q. That is, you drew that conclusion? 

A. Yes, sir. 

Q. How many miles an hour do you think vou traveled 
going from your kitchen out there? 

A. About seven. 
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Q. About seven. And you traveled pretty near 75 
feet to the center of the road, didn’t you, where you made 
this glance to the south? 

A. No, IJ didn’t travel 75 feet. 

QO. What? 

A. I didn’t travel 75 feet to the middle of the road. 

Q. I will give it to you again. 25 feet to your front 
door, 12 feet across the sidewalk is 37, 10 feet across the 
shoulder is 47, 10 feet across the first traffic lane is 57, 
and however much the distance to the center of the high- 
way, it would be 7% feet more. | 

A. I might not have been directly in the middle of the 
road. I might have been five feet this way. 

©. Or five feet the other way. So I said about 60 
eet. ee (ppromimately, yes, Sir. 

Q. Your best memory is that when you reached the 
‘other [78] side of the road this northbound car had just 
come to a stop? 

A. It had already come to a stop, yes, sir. 

©. The man was getting out of it, wasn’t he? 

A. I believe he was turning the handle on his car 
and getting out, yes, sir. 

Mr. Nourse: I think that is all. 

The Court: Any questions? 

Mr. Luce: No questions on our part. 

The Court: Any questions? 

Mr. Lonergan: No questions. 

The Court: That is all, thank you. 


(Witness excused. ) 


Mr. Menzies: Mrs. Hawkins, will you take the stand. 
please? 
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called as a witness by and on behalf of the defendant 
Home Indemnity Company, having been first duly sworn, 
was examined and testified as follows: 

The Clerk: Your full@iame, please: 

The Witness: Beatrice Hawkins. 

The Clerk: Will you take the stand, please? 


Direct Examination 
By Mr. Menzies: 


Q. Mrs. Hawkins, you are the wife of Mr. Hawkins 
who just preceded you on the witness stand? [79] 

A. That is right. 

Q. Directing your attention to on or about the 20th 
day of July, 1946, did you hear anything unusual that 
day? AL Yom | cid: 

What time of the day or night was it? 

Well, 25 to 11:00. 

Beg your pardon? A. 22 untied: 

And what did you hear? 

Well, I heard the brakes and the scream and the 
hits, the noise. 

The crash? iia \ ESE 

Can you describe that crash and sound? 


POO PO 


Well, to me it seemed more like two impacts. 
Sorry, | cant heats you. 

I think it was two impacts. 

Two impacts? 

That is what it sounded to me like. 

Were those sounds loud or dull? 

Yes, quite loud. 

Which did you hear first? 

Well, that I wouldn’t say. I don’t remember. 


PIO FO PO PO POO 
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Q. Was it the screeching of the brakes, the scream or 
the thud? [80] 

A. Well, it seemed to be more the brakes and the 
screams at the same time. 

Q. The brakes and the scream at the same time, and 
then the thud? A. That is the way it seemed. 

©. Did you see what happened? 

A. Well, no, I didn’t see it as it happened. 

Q. Where were you at the time that you heard the 
screech of the brakes, the scream and then the thuds? 


What did you see after you heard the thuds? 
Well, I looked around and I saw the car stopping 
on the north side, I mean the east side of the highway, 
and the bodies flying through the air; and they looked to 
me that they were going to hit this car. 


A. I was sitting at the counter. 

Q. In your restaurant? Pe) Gane 

Q. There in Solano Beach? A. Whateetsrieiic: 
Oy 

A. 


©. That is, the car coming north? 

pee Dhats Tight: 

Q. Did you see what became of the car going south? 
Peeeledantencmicmler seeing that car at call 

Mr. Menzies: That is all. You may examine. [81] 


Cross Examination 


By Mr. Nourse: 
When you heard the scream you looked up? 
ies: | 
You saw two bodies going through the air? 
Nese! think that is the first tiie a cane 
At the same time you heard the screech of the 
Paice didn’t you? 
A. I heard the screech and the screams. 


O>O PO 
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The Court: No, she does not understand the question. 
Repeat the question, Mr. Reporter. 

Listen carefully to the question. 

(Question read by the reporter.) 

The Witness: The question isn’t clear. 

The Court: All right, proce@d. 


The Witness: No, I had already heard those before I 
saw the body. Does that answer it. 

Q. By Mr. Nourse: You heard the screech? 

A. The séreain. 

QO. When did you look up? When you heard the 
screech of brakes or when you heard the scream? 


A. Well, they seemed to be at the same time: so.that 
is when I looked at. 


©. They seemed to be at the same time, and you looked 
up? [82] A. @hat’s right. 

Q. At the same time you looked up and saw the bodies 
in the air, you saw the northbound car, didn’t you? 

A. Yes, sir. 

Q. It was coming to a sudden stop when you saw it? 

A. It was stopping, yes, sir. 

Mr. Nourse: That is all. 

Mr. Lonergan: No questions. 

nesGourt: Mis Luce: 

Mr. Luce: No questions. 

Mr. Menzies: No further questions. 

The Court: That gswall. 

(Witness excused. ) 

The Cowrt: That is all. 
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Mr. Luce: Your Honor, before we take an adjourn- 
ment may I present a very brief matter? 

My client, Mr. White, has been brought up here as a 
witness under a writ of this court. He has been incar- 
cerated in the industrial road camp in San Diego, not in 
the county jail, but in the road camp under the sentence 
of the court. When he was brought up here by the offi- 
cer, the officer was instructed by the superintendent of the 
road camp if the case lasted overnight to lock Mr. White 
up in the county jail. 

I think that he is under the jurisdiction and custody 
of this court, being brought here on a writ, and it would 
be [83] unfair and unduly harsh to lock him up in the 
county jail tonight. 

The officer tells me he is perfectly willing to keep him 
in his room at the hotel, and it would seem to me that the 
court might have the power to direct that and that that 
would be the only fair thing to do, if he be kept by the 
officer in the room at the hotel rather than take him to 
the county jail. 

The Court: What is the sentence in the road camp? 

Miwlence:) Uhewtemm of it, your Honor? I think it 
was a year in the road camp but not in the county jail. 

The Court: How long has he served? 

Mr. Luce: A few days short of five months. 

He is a man of prominence, as your Honor probably 
knows; and there is no danger of his running away or 
disappearing, and the officer is with him all the time, any- 
how. 

Miites@omnt. Is the oficer here? 

Mr. Luce: Yes. he is right here. 

The Court: Step up, officer, and Mr. White. Both 
of you come up here. 
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The Court: Swear the officer, Mr. Cross. [84] 


Das VTEELAMS; 


called as a witness, having been first duly sworn, was ex- 
amined and testified as follows: 

The Clerk: Your full name? 

The Witness: D. S. Williams. 

The Court: What is your occupation? 

The Witness: JI am a guard at the industrial road 
camp, sir. 

The Court: Under the State? 

The Witness: Under the County. 

The Court: Under the County of San Digege 

The Witness: Yes, sir. 

The Court: Has Mr. George White here been placed 
in your charge for the purpose of appearing in this trial? 

The Witness: That is true. 

The Court: Have you known him for some time, or 
have you observed him in camp? 

The Witness: I have known him ever since he has 
been in camp. 

The Court: You have charge of the «amp? 

The Witness: I don’t have charge of the camp. I 
have charge of the prisoners that are in the plant. 

The Court: You have seen him frequently? 

The Witness: Yes. 

The Court: If I permit him to remain with you over- 
night [85] to report here tomorrow morning at 10:00 
o’clock, will you take the responsibility that he is here at 
10:00 o’clock in the morning? 

The Witness: Yes, sir. 
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The Court: Mr. White, you have heard the questions 
of the officer here. 

I shall permit you to remain with the officer tonight 
if you stay in his custody and report here tomorrow at 
10:00 o’clock. 

The Defendant White: Yes, your Honor. 

the Court: So ordered. 

The Defendant White: Thank you very much. 

The Court: Court is adjourned until 10:00 o'clock in 
the morning. 

Mr. Menzies: Your Honor, I have one witness here. 
Perhaps counsel would stipulate. He is the court re- 
porter that took Mr. White’s statement. I had to bring 
him here in view of the answer. 

I have the statement here that is certified by the court 
reporter. 

Mr. Nourse: J said in my answer to the interroga- 
tories, your Honor, that if they brought that I would 
stipulate it was correct. 

The Court: That settles it. 

Mr. Menzies: Very well. I will offer it in evidence 
[86] as exhibit B. 

Mr. Nourse: It is already in evidence. I offered it 
myself. 

Mr. Menzies: All right. 10:00 o’clock. 

Mr. Nourse:, Your Honor, I have a trial brief here 
that I prepared. It may be of assistance to your Honor. 

The Court: Give it to the clerk. 


(Whereupon, at 4:45 o’clock p. m. an adjournment was 
taken until 10:00 o’clock a. m., January 21, 1947.) [87] 
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Los Angeles, California, Tuesday, January 21, 1947, 
10:00 A. M. 


The Clerk: No. 5729-O’C, Standard Accident Insur- 
ance Company of Detroit, a corporation, v. Home In- 
demnity Company of New York, and others, for further 
court trial. 

Mr. Menzies: Ready. 

Mr. Nourse: Ready. 

The Court: Proceed, gentlemen. 

Mr. Menzies: May it please the court: Mr. Nourse 
called my attention to the fact that I neglected to offer 
in evidence. yesterday the two policies, that is, the one of 
the Standard Accident Insurance Company and the one of 
the Home Indemnity Company. At this time I will offer 
in evidence both of those policies and ask that the Stand- 
ard Accident policy be marked as Exhibit B and the Home 
policy as Exhibit C in evidence. 

Mr. Nourse: May I suggest, your Honor, to keep 
from encumbering the record, that counsel stipulate that 
the policy annexed to the complaint and marked as Ex- 
hibit A be deemed in evidence as Defendants’ Exhibit B, 
and that the policy annexed to the Home’s answer and 
marked as Exhibit A be deemed in evidence and be 
marked as Defendants’ Exhibit C. 

Mr. Menzies: That is satisfactory. 

Mr. Nourse: That will obviate any possible duplica- 


Mrs Luce: That is satisfactory. 
Mr. Lonergan: That is satisfactory. [90] 
The Court: So ordered. 


(The documents referred to were marked Defendants’ 
Exhibit B and C. and were received in evidence) 
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Mr. Menzies: There is one other item. Yesterday I 
offered the Home’s interrogatories to the Standard Ac- 
cident in evidence. I believe the ruling of the court was 
that those interrogatories were rejected. I will renew my 
offer now for the reason that I believe that was an inad- 
vertent mistake. The answers to those interrogatories 
are in evidence and are marked Exhibit A, but the inter- 


rogatories themselves have not been received in evidence. 
The Court: If that is the record, it is so ordered. 
Mr. Menzies: And may those interrogatories then 
be marked as Exhibit D? 
Mr. Nourse: Why don’t you have them a part of 
Exhibit A. 
Mr. Menzies: A part of Exhibit A is satisfactory. 
The Court: So understood. 


Mr. Lonergan: Your Honor please, I believe we ob- 


jected to the introduction of the answers. 
The Court: They are not binding on your clients. 
Mr. Nourse: That is right, your Honor. 
The Court: Subject to the objection, it will be re- 


ceived. 


(Thereupon the interrogatories referred to were re- 
ceived in evidence and marked as a part of Defendants’ 


Exhibit A.) [91] 


Mr. Menzies: Mr. Cassin, will you take the stand, 


please? 
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called as a witness by and on behalf of the defendant 
Home Indemnity Company of New York, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 


The Clerk: W4ll you state your name, please? 
The Witness: Francis Wildern Cassin. 


By Mr. Menzies: 

Q. What is your business or occupation, Mr. Cassin? 

A. Motorcycle officer, San Diego Police Department. 

©. Do you know the defendant, George White, in this 
ice! A. Ihave met up with him, yes, sir. 

©. Do you see him here in the court room today? 

a Iedo. 

Q. Directing your attention to on or about the 20th 
day of July, 1946, did you see the defendant, George 
White, on that day? BS alice 

©. At or about what time? 

A. Approximately 10:45, 10:50 of the evening of 
July 20, 1946. 

©. Whereabouts did you see the defendant, George 
White, at that time? [92] 

Approximately half a mile south of Balboa on 
S10. 

Was he driving a car at that time? 

Yes, sir. 


10F 


What kind of a car was it? 

A 1942 Lincoln Zephyr. 

Do you recall the color of that car? 
Gunmetal. 


>O PO PO, > 
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Q. Just tell us what if anything first attracted your 
attention to this 1942 Lincoln Zephyr. 

A. Prior to meeting up with his car an all-car pickup 
had come in on a hit-and-run from Solano Beach. I was 
in the north beach area and cut across Garnet Avenue to 
U. S. 101 and was sitting at the intersection watching 
traffic. I noticed a car coming south, traveling south 
on U. S. 101. It come out of Rose Canyon, and it was 
a Willys sedan, with a headlight out, and that car turned 
into the General Petroleum station there at the corner of 
Balboa and U. S. 101. A minute or two later a car 
being driven on the inside lane towards San Diego south 
come out of the canyon. I noticed this was a Lincoln 
sedan. The left front headlight was out. I kicked over 
my motorcycle, apprehended the car, and stopped the car 
approximately half a mile south of that intersection. 

©. At the time you first saw the car you described as 
the 1942 Lincoln Zephyr, can you tell me the approximate 
speed [93] it was traveling? 

A. I would say approximately 45 to 50 miles an hour; 
nothing unusual about his speed. 

QO. What occurred when you stopped the car about a 
half mile south of Rose Canyon? 

A. That is after the car stopped? 

Oey cs, sit. 

A. I walked up to the driver’s side and the driver 
asked me what I was stopping him for. I told him he had 
damage on the front end of his car, that I would like to 
see it. He had no objections, and I went up to the front 
of the car and noticed that the left front headlight was 
dented in. I came back to the car and had the driver 
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turn off the ignition. At that time I asked the driver for 
‘his operator’s license. He stepped out of the car, handing 
me his operator’s license. J asked him how far down the 
highway he had come. He said, “From Los Angeles.” 
I asked him if he had made any stops on the way down, 
and he said ,“Yes, at the Del Mar Hotel.” 

I asked him how long ago that had been. He said, 
“Approximately 20 or 25 minutes ago.” 

So I went up and looked at the front end of the car 
again. All I had was my flashlight. I examined the evi- 
dence and told Mr. White, the driver, that there was suf- 
ficient evidence on the front of his car to be taken in. 
I asked him if he had [94] any objections, and he said, 
“No.” And we proceeded from there to the police station. 

Q. Did you follow him with your motorcycle? 

A. Yes, sir, down to just before we got to Market 
Street. Then I led the way to make a U-turn in front 
of the police station. 

Q. After you got to the police station, what occurred? 


A. Well, I was leading the way, made a U-turn, and 
just as I approached for the U-turn, Sergeant Christian 
had just ridden up on his motorcycle and was racking it 
there in front of the police station. I called to Chris and 
told him I had the car. We swung around. I racked my 
motorcycle. Mr. White parked his car on the east side 
of the street, headed north. Mr. White got out of the car. 
Chris, Sergeant Christian, came back, went to the car 
and looked at the damage on the front end of the car and 
turned and told me to take the driver inside. 
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©. Did Mr. White at any time between the time you 
stopped him about a half mile south of Rose Canyon ex- 
amine the front end of the car? 

A. Well, Mr. White was there when I examined the 
car. 

Q. Did he get out of the car when you first stopped 
him? 

A. Yes, sir, when he gave me his identification, he 
stepped out of the car. [95] 

Q. Did he get up and look at the car? 

A. He was up to the front end of the car with me, 
yes, sir. 

©. And when you got to the police station and Ser- 
geant Christian was there, did all three of you, that is, 
Sergeant Christian, yourself and Mr. White, examine the 
front end of the car? 

A. No, sir. I stood back. The sergeant looked at it 
and turned around and told me to take the driver inside. 

OQ. Where was Mr. White at that time? 

A. He had gotten out of his car and was standing 
there. 

QO. Whereabouts with relation to the left front fender 
of the car, if you recall? 

A. That I couldn’t say. He just stepped out of his 
Gal. 

Q. Then did you and Mr. White go into the police 
station? A. Yes, sir. 

Q. Did you have a conversation there with him inside 
the police station? A. Yess 

Q. What occurred at that time? 

A. Well, prior to that, when I asked Mr. White where 
the damage had occurred, he had stated it was at the 
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Santa Anita race track that day, and as we went into the 
police station, Mr. White asked me if I had any objection 
to his using [96] the phone. I told him, “No, not at all.” 

We went into the traffic bureau and Mr. White dialed a 
number, and talked, and hung up. And we were there in 
the police station, and Mr. White stated, “I know that 
this damage had been done at the Santa Anita race track, 
and it was a case of having a parking space large enough, 
for, say, 10,000 cars, and trying to get 25,000 cars in the 
parking space.” 

Q. Then what happened? 

A. Well, Mr. White was anxious to get going up to 
the Grant Hotel, smoked a few cigarettes, went back out 
into the south entrance of the police station, and about 
that time Officers Hake and McCreary come rolling in. 

Q. I didn’t hear you. 

A. Isay about that time Officers Hake and McCreary 
come rolling in. 

Q. Those two officers were from the California High- 
way Patrol, were they not? A. Yes, Sim 

Q. What occurred then, when Officers Hake and Mc- 
Creary arrived? 

A. Well, they were driving south on U. S. 101, and 
made a left turn at Market, apparently to go in the front 
entrance of the police station, and we waited a minute 
or so, and they swung off of Harbor Drive and they 
pulled in, parked north of the motorcycles, got out of the 
car and came back. [97] 

Officer Hake was driving, was on the traffic lane. 
Officer McCreary come down the sidewalk, and Officer 
Hake went back to the car, and as he was walking back. 
he said, “That is the car,” and reached in his pocket and 
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went up to the car, and after that I don’t know. His 
back was to me. I don’t know if he fitted in any of the 
pieces, or exactly what he did do. 

Q. Were there any pictures of the car taken there, 
between the time when you arrived with Mr. White? 

A. Yes, sir, there were pictures taken at the police 
station. 

Q. Where was Mr. White when those pictures were 
being taken, do you know? 

A. He was standing right alongside of me in the 
archway of the entrance of the police station. 

©. I will show you here a photograph and ask you 
to examine it and tell me whether or not that is a fair 
representation of the front end of the Lincoln Zephyr 
automobile that you have described here in your testimony 

A. Yes, sir, that is the car. 

Mr. Menzies: I will offer this photograph in evidence 
and ask that it be marked Exhibit E,—is that right? 

he wWlerk 2) D: 

Mr. Menzies: -—as Exhibit D. 

The Clerk: Admitted, your Honor. [98] 

dines Court: | Yes. 

The Clerk: Defendants’ Exhibit D for the Home In- 
demnity Company in evidence. 


(The document referred to was marked Defendant 
Home Indemnity Company Exhibit D, and was received 
in evidence. ) 


QO. By Mr. Menzies: I show you here another photo- 
graph and ask you to examine it and tell me whether or 
not that is a fair representation of that Lincoln Zephyr 
that Mr. White was driving that evening. 
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Mr. Nourse: So far as the plaintiff is concerned, all 
of these photographs, and we have examined them, may 
be received in evidence as a part of the offer. 

The Court: Mr. Luce, what is your position? 

Mr. Luce: We have no objection to their being re- 
ceived. 

The Court: Mr. Lonergan? 

Mr. Lonergan: Your Honor, I would like to have 
them briefly identified. 

The Court: Yes. 

Mr. Nourse: You might identify as to when they were 
taken. 

Mr. Menzies: These were taken, Mr. Nourse, by Mr. 
Harper several days after the accident. The exact day 
I do not know. 

We will offer this photograph, which is a full-length 
side view of the left side of the car, and ask that it be 
[99] marked as Exhibiiek, 

The Clerk: Defendant Home Indemnity Company’s 
Exhibit E in evidence. 


(The document referred to was marked Defendant 
Home Indemnity Company’s Exhibit E, and was received 
in evidence. ) 


Q. By Mr. Menzies: I show you here a full length 
view of the right-hand side of that Zephyr, and ask you 
if that is a fair representation of that automobile at the 
time you first saw it. 

A. 1 didmi@eet on thateside atvalk 

Mr. Menzies: You didn’t get on the right side. Do 
you have any objection to that? 

Mr. Nourse: No. 
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Mr. Menzies: We will connect it up with other wit- 
nesses. That is the right-hand side. 

The Clerk: That will be Defendant Home Indemnity 
Company’s Exhibit F in evidence. 


(The document referred to was marked Defendant 
Home Indemnity Company’s Exhibit F, and was received 
in evidence. ) 


©. By Mr. Menzies: I show you a rear view of the 
car, with the license plate, and ask you if that is a fair 
representation of the rear of the car at the time you first 
saw it. A. Yes, sir. [100] 

Mr. Menzies: We will offer that in evidence. 

The Clerk: That will be Defendant Home Indemnity 
Company’s Exhibit G in evidence. 


(The document referred to was marked Defendant 
Home Indemnity Company’s Exhibit G, and was received 
in evidence. ) 


Q. By Mr. Menzies: I show you a close-up of the 
left front fender of that same Lincoln Zephyr, and ask 
you to examine it and tell me whether or not that is a fair 


representation of the fender. A. Not the light. 
©. Not the light. What difference is there in the 
light? 


A. When I saw the light, the reflector was still in it, 
and there was a piece of a bulb. 

QO. Inside? oe comely 

Mr. Nourse: You mean the bulb itself was broken so 
there was nothing to light up there? 

The Witness: Yes, sir, and the piece. The bulb was 
Sullleiietneke, 
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Mr. Menzies: We will offer this picture in evidence as 
Defendant’s Exhibit H. 

The Clerk: Defendant’s Exhibit H for the Home In- 
demnity Company in evidence. [101] 


(The document referred to was marked Defendant 
Home Indemnity Company’s Exhibit H, and was received 
in evidence. ) 


©. By Mr. Menzies: I show you here another pho- 
tograph, showing the upper portion of the left front fen- 
der of that Lincoln Zephyr, and ask you to examine it and 
tell me whether or not that is a fair representation of the 
condition of that fender. A. Yes, sir. 

Mr. Menzies: We will offer this in evidence. 

The Clerk: Defendant Home Indemnity Company’s 
Exhibit I, in evidence. 


(The document referred to was marked Defendant 
Home Indemnity Company’s Exhibit I, and was received 
in evidence. ) 


©. By Mr. Menzies: I show you here another photo- 
graph of the left side of the hood of that Lincoln Zephyr, 
and ask you whether or not that is a fair representation 
of a portion of the hood, showing some dents, at the time 
you first saw it. 

A. I couldn’t say to that. I know there was a dent 
on the hood. 

Q. But you don’t identify it from that picture? 

A. No, sir. 

Q. Very well. Is the same true of the other view 
here, showing a portion of the hood? [102] 

A. Yes, sit. 
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The Court: I notice, Mr. Menzies, that in Defend- 
ant’s Exhibit I there is a note, “Textile scratches,” with 
an arrow. Is that a part of the exhibit? 

Mr. Menzies: I will connect that up with the witness 
who took the pictures and who made the examination. 

You may examine. 


Cross Examination 


By Mr. Nourse: 
Q. Officer, did Mr. White appear nervous when you 


spoke to him? iia INO, Sir. 
One Perfectly sober: A. Apparently, yes, sir. 
Q. Very gentlemanly? A. Veswieia 
©. He co-operated with you in every way? 
A. Yes, sir. 
©. Now, are you sure that he got out of the car at the 
place where you first stopped him? A. Positive. 


Q. Isn’t it a fact that you went up to him, and he 
sat there in the car and he said, in substance, “Why are 
you stopping me? I haven’t been speeding”? 

A. I don’t recall the speeding part. He did ask me 
why [103] I was stopping him. 

Q. Didn’t you then walk to the front of the car and 
look at it, and explain to him that you had an order to 
stop cars that had been in an accident, and his car looked 
suspicious? 

A. That was after I had come back from the front of 
the car. 

Q. From the front end of the car. And he was seated 
there, when you had this talk with him? 

A. No, sir. When I stopped the car, he asked me 
what I was stopping him for, and I told him he had dam- 
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age on the front end of his car, and that I would like to 
see it. I walked up to the front of the car, looked at the 
damage, and came back to the driver’s side. 

Q. He was still seated there? 

A. Yes, sir. Mr. White was still seated in the car, 
and the motor was running. 

©. You then asked him to turn off the motor? 

A. Yes, sir. 


Q. And he did? ee Ces wisity 

©. Where did he get the license from, the driver’s 
license that he showed you? A. Out of a billfold. 

©. And that was in which pocket? [104] 

A. That I couldn’t recall. 

Q. Did he sit there and reach in his pocket? 

A. No, sir. He opened the car and stepped out. 

Q. And stood there and handed you the license? 

A. Yes, sir, and we smoked a cigarette. 

Q. You smoked a cigarette together? 

Be Yes. Sir: 

Q. And you used your flashlight right there? 

A. Yes, sir. 

Q. To examine the license and get his name and num- 
ber? 

A. No, I wouldn’t have any recollection of his num- 


ber. Just to identify him. 


Q. You didn’t take the number, but just his name? 
A. Yes, sir, just to identify him. 


Mr. Menzies: J am sorry. I can’t hear you. 
y y 


Q. By Mr. Nourse: Did you make any notes then? 
A. None whatsoever. 
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Q. None whatsoever. From the time you stopped 
him until he started on to drive, how long do you think 
you were there? 

A. Well, it might have been 10 or 12 minutes, 15 
minutes. 

Q. You didn’t have a two-way radio on your car? 

A. No, sir. 

Mr. Nourse: If I may, I would like to read the offi- 
cer’s testimony given at the coroner’s inquest, your 
Honor. [105] 

You have a copy of it, Mr. Menzies. 

Mr. Menzies: What page, please, Mr. Nourse? 

Mr. Nourse: Page 147. I would like to read it, not 
because he said anything different, but as to what he 
didn’t say at that time. I think the court could draw 
some very proper inferences, in view of the other testi- 
mony given. 

The Court: Proceed. 

Mr. Nourse: If I may sit here and read it from here, 
rather than show it to the witness? 

ls (Coombes ey 

Mr. Nourse: This comes after he had described having 
sad the call, the radio call, and was asked to tell what he 
had done. 

Mr. Menzies: Is that commencing at line 12? 

MigeNourse.  iLine 1Z. 

Mr. Menzies: Thank you. 
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Mr. Nourse: (Reading): 


“Will you tell us where you found it, and about the 
time you found it, and what your procedure was following 
that r 

“A, The area that I patrol is from Pacific Highway, 
U.S. 101, to the Ocean, and what is commonly known as 
Balboa or Garnet, the foot of Rose Canyon, from there 
south to Fort Rosecrans. I was in the north beach area, 
when an all cars pick-up 480 came [106] out, a large 
sedan, dark maroon, south from Solano Beach. I imme- 
diately proceeded across Garnet to U. S. 101. I was at the 
intersection. There was one car that came out of the 
canyon with one light, a Willys-Knight, pulled into the 
service station, the General Petroleum. I don’t know how 
long I was sitting at the intersection, it was a short period 
of time, it could have been one minute, or three minutes, 
I noticed a car proceeding south out of the Canyon. I 
waited until that car came down to the intersection. I 
noticed a large sedan, a Lincoln Zephyr, traveling south 
towards San Diego. I kicked over my motorcycle and 
proceeded after the car, and I as a approached the rear 
of the car, I noticed a Nevada license. I let the car get 
out on the open way, or the straightaway. I pulled up 
alongside of the car, and asked the driver to pull into 
the shoulder of the roadway, dropped back to the rear of 
the car, snapped on my red light, and in the meantime, 
the driver proceeded to the shoulder and came to a stop. 
I parked my motorcycle. I tried to determine how many 
were in the car, I only saw the one person, that was the 
driver. I walked alongside of the car. The first thing was 
the driver asked me what I was stopping him for. J said, 
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‘You have some damage on the left front of your 
car, and a headlight [107] out. Do you mind if I examine 
it?’ He said, ‘Not at all.’ I walked up to the front end 
of the car. There was a dented in left headlight. I walked 
back to the driver, and asked him to turn off his ignition, 
which he did. J asked him for his operator’s license which 
he opened the door and stepped out and handed me the 
driver’s license. I identified the person—the identification, 
rather. that the person gave me was George White. The 
gentleman again asked me what I was stopping him for. 
1 told him that there had been a hit and run accident up 
north, at Solano Beach; that there was damage to the 
front of his car, and I would like to inspect it. He said 
‘Absolutely, go right ahead.’ I asked the man how far 
south on U. S. 101 he had driven, and he informed me 
from Los Angeles. I asked him if he had made any stops, 
and he said, ‘Yes, I stopped at the Del Mar Hotel to see 
if I could get a room,’ and I said, ‘Approximately how 
long ago was that?’ And he said, ‘Twenty or twenty-five 
minutes.’ 

“T went up to the front of the car. The left headlight 
was out. I took my flashlight, with what little beam I had, 
and played it down on the bumper, looked into the light, 
and what I termed had the appearance of blood and flesh. 
I asked the gentleman where—or the defendant— [108] 

“QO. Let’s not call him a defendant, he is just the driver. 

“A. The driver—I asked the driver where this damage 
had occurred, and he informed me that it had occurred at 
the Santa Anita race track that afternoon. I asked him 
if he had any objections to accompanying me to the police 
station, and he said no, that he was going in to the Grant 


Zoe Home Indemnity Company, etc. vs. 


(Testimony of Francis Wildern Cassin) 


Hotel; that he would drive up to the Grant Hotel, and 
I could look at the car all I wanted to up there. So I asked 
him if he would start his car and start in toward town, 
which he did. We proceeded in U. S. 101, and there were 
two motorcycle officers’ — 

I don’t think that the rest is important, your Honor. 
That is all that he testified to that had anything to do with 
the scene of the accident. 

©. By Mr. Nourse: Now, you say that when Mr. 
White parked his car, he parked it facing in which 
direction? A. At the police station? 

Yes. e  North. 

Facing north? pee VCS. oie 

That is nosed in to the curb? 

Parellel to the curb. [109] 

Parallel to the curb? A. Parallel to the curb. 
And he went in which entrance of the police 


OO POOH 


station? 

A. That would be the south entrance. It faces 
west, the entrance, but it is the south entrance of the 
police station. 

Q. The door faces west? IO BLES Si. 

Q. And what street did you park on? 

A. U.S. 101, Pacific Highway. 

QO. That is where he parked his car? 

A. Yes, sir. 

Q. That is an offset to the police station? It isn’t a 
part of the main highway ? 

A. It is a part of the man highway, yes, sir. 

Q. I am thinking of right down by the Coronado 
station. ACS, “Sir. 
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©. The Bay is which way, in which direction? 

A. That would be south. 

Q. That would be south? [a eomclie 

©. And the highway runs east and west there? 

A. No, sir, north and south. If you are driving south 
on U. S. 101, you can go right on to the ferry slip. 

Q. And this entrance that you went into, then, faced 
[110] west? 

A. Yes, sir, but it is the south entrance of the police 
station. There is a north entrance and a south entrance. 

©. And was this car parked north or south of this 


west entrance? A. I would say a little to the south. 
Q. A little to the south? a Y CSmmeiitie 
Q. How far? A. I couldn't say. 


©. Two or three car-lengths? 

A. No, it wouldn’t be that distance. There is room 
enough for approximately two cars in there, and he 
swung around and made a U-turn, and swung into the 
curb, and pulled in there. 

QO. Parallel to the curb? A. Yes, sir. 

©. Now, when they took these pictures, the photog- 
raphers then were facing south? 

A. Apparently, yes, sir. 

©. That would mean their backs would be towards 
this west entrance? 

A. No, the west entrance would be like there (indi- 
cating), the door would be there, and the car would be 
parked along the curb here (indicating.) [111] 

Q. The car would be parked along the curb like the 
jury box, and the photographer would be off here? 

Pe vcs, Sir, 
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Q. And the officers, the highway officers, were stand- 
ing there beside the photographer when the pictures were 
taken? 

A. That I couldn’t say. There were quite a few off- 
cers. 

©. There were quite a number of people there, and not 


just one photographer ? Pum, Yseasite 

Q. And Mr. White stood back in the entrance to the 
police station with you? i Yesmeine 

QO. Smoking a cigarette? A. Yesuieii 


Mr. Nounse: Whateaacealll 


Cross Examination 
By ivr. lowes: 
©. Officer Cassin, the entrance to the police station 
at that point is set back from the sidewalk, isn’t it? 
A. Yes, sir. 
Q. About how far would it be from the entrance of 
the police station proper to the curb where the car was 


parked? AY espproximately 20 sieet 
©. And Mr. White was standing in the entrance to 
the [112] police station with you? A. Was. sir. 


Q. This photograph was taken by flashlight, was it 
not? 

A. That I couldn’t say. I believe it was, but I don’t 
know. 

Ni) Eiceaeiat is all. 

The Court: Any questions? 

Mr. Lonergan: No questions. 

The Court: Thatis all. Thank you. 

Mr. Menzies: May this witness be excused, your 
Honor, from further attendance? 
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The Court: Any objection on the part of the attorneys? 

Mr. Nourse: No objection. 

Mr. Menzies: And may the witnesses who testified 
yesterday be excused? 

The Court: Any objection on the part of counsel? 

IM; Etice: No, sir- 

Mr. Nourse: None. 

The Court: They may be excused. 

Mr. Nourse: Oh, there is one further question I would 
like to ask the witness just leaving the stand, and he can 
answer from there. 

©. By Mr. Nourse: That was a 55-mile zone where 
you stopped Mr. White, was it? x, ES, Sites | JIS] 

Mr. Nourse: That is all. 

(Witness excused. ) 

Mr. Menzies: Mr. Hake. 


EURHER M. HAKE, 


called as a witness by and on behalf of the defendant 
Home Indemnity Company of New York, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 

The Clerk: Your full name, please? 

The Witness: Luther M. Hake. 

The Clark: How do you spell your last name? 

The Witness: H-a-k-e. 
By Mr. Menzies: 

Q. Mr. Hake what is your business or occupation? 

A. Iam a traffic officer on the California Highway 
Patrol. 


286 Home Indemnity Company, etc. vs. 
(Testimony of Luther M. Hake) 


©. How long have you been a traffic officer on the 
California Highway Patrol? 

Poe A little over Me care: 

Q. During that time you have had occusion to investi- 
gate traffic accidents? (Bee SY CSyesite 

Q. Many or fewr A. A great many. 

Q. Now, directing your attention to on or about [114] 
the 20th of July, 1946, did you investigate an accident that 
occurred at Solano Beach, California? Pee eeG Sit. 

Q. What time of day or night was it that you frst 
commenced your investigation? 

A. We received a radio call frony our station in San 
Diego at 10:37 P. M. 

©. Where were you at that time? 

A. We were between Oceanside and Carlsbad, Cali- 
fornia on U.S. 101 highway, headed south. 

©. When you say “we,” 
you at that time? A SESS 

QO. Who? A. Officer Jack McCreary. 

©. And what did you do after you got this radio call. 

A. We proceeded south to the scene of the accident as 


was there anyone else with 


rapidly as possible. 

©. Where did you find that this accident took place, 
that you received the call upon? 

A. This accident took place on U.S. 101 higway in 
Solano Beach, approximately 300 feet north of the Rancho 
Santa Fe intersection. 

OQ. Was there any pedestrian crosswalk there at that 
place? [115] fe NO, Sin 

Mr. Nourse: You mean at the place of the accident? 

Mr. Menzies: Of the accident. 
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The Witness: No, sir, there was not. 

Q. By Mr. Menzies: What was the condition of the 
road at that time? A. The pavement was dry. 

Q. What was the weather condition, clear or foggy? 

A. The weather was clear. 

(J). What did you do when you got there? 

A. We parked our automobile in a safe place and 
immediately got out of the car and went to the location 
where the two people were lying on the east shoulder and 
saw their condition. We radioed Station O, which is the 
Oceanside police department and had them dispatch two 
ambulances to the scene. 

©. What condition were the people in? 

A. Both— 

Mr. Nourse: That seems to me to be entirely im- 
material in this action, your Honor. 

ie Court. lntiieaction is it material? 

Mr. Nourse: It is admitted they died, and it is admitted 
as a result of this accident. 

Mr. Menzies: I think that is probably true. 

The Court: I think so. 

Q By Mr. Menzies: What did you do after you 
radioed [116] for the ambulance? 

A. I immediately tried to ascertain who the driver of 
the vehicle that struck these people was. 

Q. Were you able to do that? 

A. No, sir, not at the time. 

Q. Did you make any investigation or take any 
measurements there at the scene of the accident? 

Een Yes, Sir. 
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©. What did you do in regard to making that in- 
vestigation? 

A. We endeavored to establish the point of impact. 

Q. How? 

A. By where the debris from the front part of the 
vehicle had been thrown in a general southerly direction. 

©. And what did you find there? 


A. Found numerous pieces of the headlight lens and 
numerous pieces of pot metal from the headlight lens, and 
the headlight grill, and from the parking lamp. 

©. Now, I will show you here a part of the headlight 
pot metal frame, and ask you to examine it and tell me 
whether or not you found any portions of this at the scene 
of the accident, if you can. 

Mr. Nourse: Just a minute. I object to that as en- 
tirely immaterial in this action. It is admitted by the an- 
swer of the Home, and alleged in the complaint, and it is 
admitted [117] in the answer that it was the Lincoln car 
driven by Mr. White that struck these people. All that 
this could have any relevance for would be to identify the 
(Sale, 

Mr. Menzies: No, that is not my purpose, your Honor. 
The court can perceive from an examination of the metal 
that when the bodies were struck there must have been 
terrific force applied to do the damage not only to the 
bodies but to the car, and that anyone who was driving 
that car must have known that he was in an accident and 
must have known that he had hit somebody. 


The Court: Overruled. Proceed. 
The Witness: I do. 
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Q. By Mr. Menzies: Now, which portion of this 
metal did you find at the scene of the accident? 

A. I picked up this smaller section on the right side of 
this exhibit, and also the large section in the center. 

Q. Do you know where the other portion came from, 
the larger portion that is semi-circular ? 

Eee Ves, sit. 

QO. Where did that come from? 

A. That was taken from the left headlight grill on this 
Lincoln sedan. 

©. To whom did you give this material that is mounted 
on this board after you had picked it up? 

A. I gave it to Officer James Brewer of the California 
[118] Highway Patrol. 

Mr. Menzies: Now, I will offer it in evidence, and may 
I have a stipulation at this time that it may be withdrawn, 
as the Highway Patrol are very anxious to keep this ex- 
hibit, your Honor. 

Mr. Nourse: I still renew my objection to its introduc- 
tion in evidence. I don’t think it proves anything unless 
you are going to prove the strength of the metal and the 
sound it would make. I think we have had other evidence 
along this line. 

Mr. Menzies: Well, it is quite possible that that will 
be introduced in evidence, or some testimony along those 
lines. Asa matter of fact, I have witnesses, your Honor, 
that will throw some light on that very question, on the ob- 
jection that has been raised. 

The Court: In evidence. 

Mr. Menzies: And may it be withdrawn at the conslu- 
sion of the case and turned over to one of the officers? 
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The Court: So ordered. 

Mr. Menzies: Thank you, sir. 

The Clerk: That is Exhibit J for the Home Indemnity 
Company. 


(The article referred to was marked Defendant Home 
Indemnity Company Exhibit J, and received in evi- 
dence.) [119] 


QO. By Mr. Menzies: Now, where did you establish 
the point of impact? 

A. Approximately in the center of the middle lane of 
the three-lane highway. 

QO. What did you find there that indicated the point of 
impact ? 

A. There were pieces of dried mud, pieces of glass, 
pieces of the headlight and grill. 

Q. Anything else from the car? 

A. Yes, sir, there was a series of skid marks. 

©. Could you tell with relation to the point of impact 
whether or not that came from the car that had been in 
the collision there? 

A. There were several sets of skid marks, and they 
couldn’t be attributed to any particular automobile. 1 
imagine there was three or four sets of skid marks in 
approximately the same direction, in that same locality. 

Q. Could you tel] the court the length of those skid 
marks that were there? 

Mr. Nourse: Just a moment. Your Honor, he said he 
couldn’t connect them up with this accident at all. It 
would be entirely immaterial. 
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Mr. Menzies: It goes to the weight and not to the 
admissibility. In other words, there is testimony in this 
record that there was a screeching of brakes, a scream, and 
the [120] crash. 

The Court: How much weight, counsel, would you 
give to it? You are correct that it goes to the weight, but 
how much weight would the court give, with the testimony 
showing that there were a number of skid marks there. 

Mr. Menzies: If the court is satisfied there was an 
application of brakes by the car, in the light of the other 
witnesses’ testimony— 

The Court: That is the testimony so far, unless it is 
disputed, counsel. 

Mr. Menzies: Very well. 

©. By Mr. Menzies: Now, did you take any measure- 
ments from the point of impact to where either of the two 
bodies were? fee NCS. Sit. 

©. There were bodies there of a man and a woman; 
isn’t that correct? A. Yes, sir. 

©. What did you find to be the distance from the point 
of impact to where the body of the woman was found? 

A. It was approximately 50 feet. 

©. How far was it from the point of impact to where 
the body of the man was? 

It was approximately 57 feet. 
Now, later did you go to San Diego? [121]. 
Yes, sir. 


Pio Pp 


©. Did I understand you correctly to say picked up 
some glass there at the scene of the accident? 
A. Yes, sir. , 
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Q. What did you do with that glass? 
A. I put it in an envelope and kept it in my possession 
until I turned it over to Mr. Ray Pinker. 


Q. Of the Los Angeles police department? 

A. Of the Los Angeles police department. 

Q. And he has it now, so far as you know? 

A. Yes, sir. 

Q. Now, when you got to San Diego was Officer Mc- 
Creary with you? Eee CSch: 


©. What did you find there? 

A. I found a 1942 Lincoln Zephyr sedan that was park- 
ed on 101 Highway, headed north, at the west entrance to 
the San Diego police station traffic bureau, with several 
San Diego police officers standing in the vicinity. At 
that time I asked where the driver of the sedan was, and 
he was pointed out to me standing over under the archway 
at the entrance to the traffic bureau. 

Q. Then what did you do? 

A. lasked the sergeant in charge of the traffic bureau 
on that evening, that detail, if I could have some pistures 
[122] taken, to which he replied in the affirmative, and 
their cameraman showed on the scene in a few minutes 
to take the photographs that 1 wanted. 

©. While those photographs were taken, do you know 
where the defendant George White was? 

A. Yes, sir. 

©. Where? 

A. He was standing in the same location in which I 
first saw him. 

Q. That is in the archway of the entrance to the police 
fratfic bureai, ise lat correct ¢ A. “Wesmesi, 
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Q. Did you talk to the defendant White at that time 
and place? ie NGS, Sit. 

Q. Was anybody else present when you talked to him? 

A. Yes, sir. 

Q. Who? A. Officer McCreary. 

Q. What occurred at that time, when you talked to the 
defendant White? 

A. lasked Mr. White if he were the driver of the auto- 
mobile parked by the curb, pointing to the same, and he 
said that he was. I also asked him how the damage to the 
left front fender was gotten there, and he emphatically 
said that [123] he knew nothing of an accident. 

Q. Iam sorry. I didn’t hear you. 

A. He emphatically said that he knew nothing of any 
accident, and that he knew nothing of the damage on the 
front end of his automobile. 

Q. Was anything else said at that time? 

A. lasked Mr. White where he was coming from, and 
he said he was coming from Los Angeles to the Grant 
Hotel in San Diego. I also asked him if there were any- 
one wih him at the time, and he said he made the whole 
trip by himself. I also asked him if he had stopped any 
place en route, and he answered, “No.” 

(. What else happened? 

A. From the evidence of the damage on the car, the 
fact that Mr. White was the driver of the car, I informed 
him that he was under arrest for violation of Section 480 
of the California Vehicle Code, and Officer McCreary and 
myself took him to the San Diego County jail and had him 
booked under those charges. 
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©. Did you have any conversation with Mr. White be- 
tween the time of the conversation you have just related, 
and when you booked him in the San Diego County jail? 

A. En route to the County jail I questioned him again 
as to the damage on the front fender. 

QO. What did you say to him and what did he say to 
you, [124] as near as you can recall? 

A. Iasked Mr: White how anyone could hit an object 
and leave such damage to the car and not know it, as he 
contended that he did not know it, and he still denied 
knowing anything about an accident. 

Q. What did he say in that respect, as near as you can 
recallllz 

A. Just in those words, “I know nothing of any acci- 
dent,” 

Q. I will show you here five color transparencies and 
ask you to tell me whether or not those five color transpar- 
encies are a fair representation of the condition of the 
Lincoln Zephyr sedan that Mr. White was driving at the 
time you first saw it. 

A. These are the same, with the exception of this one 
photograph where we have pieces of the grill and the head- 
light lens, which had been removed by Officer Brewer and 
myself. 

Mr. Menzies: We will offer them in evidence at this 
time as the defendant Home’s exhibit next in order. 

The Comme: In evidence. 

The Clerk: Defendant Home’s Exhibit K in evidence. 


(The documents referred to were marked Defendant 
Home Indemnity Company Exhibit K, and received in 
evidence. ) 


Mr. Menzies: You may examine. [125] 
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Cross Examination 
By Mr. Nourse: 


Q. I will call the witness’ attention to the following 
testimony given at the Coroner’s inquest, and ask you if 
you did not testify as follows, Mr. Hake,— 

Mr. Menzies: Speak just a little louder, Mr. Nourse. 
It is hard to hear you. 

Q. By Mr. Nourse: Question by Mr. Orme: 

“Oh, by the way, Mr. Hake, was there any—did you at 
any time call his attention to the damaged condition of the 
fender and the hood, or was it called to his attention in 
your presence, and any questions asked him pertaining to 
that? Or did he make any explanation as to how or when 
the damage occurred to the fender and the hood ?” 

The Court: Referring to Mr. White? 

Q. By Mr. Nourse: Mr. White, Yes. (Continuing) : 

“A. He stated nothing about it. 

“Mr. Orme: He had no explanation? 

“A. No explanation at that time.” 

Did you so testify? 

The Court: Show the witness the transcript. 

(The document was handed to the witness. ) 

Mr. Nourse: Reading from line 7 and I read through 
imei. [126] 

The Court: And you may read back of that, if you 
need to, to connect up the testimony. 

Mr. Nourse: Mr. Orme, I may explain to the court, 
was the deputy district attorney. Mr. Menzies, you were 
there. Was he not? 

Mr. Menzies: I believe he was. 

The Witness: That is correct, counsel, 
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Mr. Nourse: No further cross examination. 

the Court: Mire enee. 

Mr. Luce: No questions, your Honor. 

Mr. Lonergan: None, your Honor. 

The Court: That is all. Call your next witness. 

( Witness excused. ) 

Mr. Menzies: Your Honor, may I put a witness on 
out of order who has to return to Santa Barbara? 

The Court: Yes. 


Mr. Menzies: Mr. Brewer. 


JAMES BREWER, 


called as a witness by and on behalf of the defendant Home 
Indemnity Company of New York, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 


The Clerk: Your full name, please? 
The Witness: James Brewer. 

The Clerk: B-r-e-w-e-r? [127] 

The Witness: Correct. 


By Mr. Menzies: 


Q. Mr. Brewer, what is your business or occupation? 

A. Traffic officer of the California Highway Patrol. 

Q. And what are your duties? 

A. Criminologist in the laboratory of the Highway 
Patrol. 


Q. What experience have you had in laboratory work 
of that character? 
A. About nine years with the department. 
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Q. What was your preparatory education in regard to 
that matter? 

A. Two years in microscopy, in the study of medicine, 
biochemistry and associated subjects. 

Q. You have specialized in that type of work for how 
long? 

Mr. Nourse: We will stipulate to his qualifications, 
your Honor. 

Mr. Menzies: I think the court would like to hear them. 

The Witness: About fourteen years. 

Q. By Mr. Menzies: Are you a graduate of any uni- 
versity? 

A. I did not graduate. 

Q. Now, directing your attention to the defendant 
Home’s Exhibit J in evidence, I will ask you to examine 
it and tell [128] me whether or not you have ever seen that 


before. 
ioe aves liswasedelivered to me by Officer Hake 
Q. When? 
A. I believe it was the 23rd of July in ’46. 


Q. 1946? EX mC. 

Q. What did you do with those pieces of metal that 
are on that Exhibit J? 

A. I took them to the laboratory in Sacramento and 
made an examination of them. 

Q. What was the nature and extent of that examina- 
tion that you made in Sacramento? 

A. A comparison with the line of fracture between the 
two parts, the one recovered from the scene and the other 
from the car, the car in question. 
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Q. What did you find? 

A. I find a perfect match in the line Of Gaevetiremies 
tween the two parts. 

Q. How did you establish that line of fracture? 

Mr. Nourse: Your Honor, I object to that as entirely 
immaterial. This could only go to prove that this accident 
occurred, and that is admitted. We are just wasting time 
and encumbering the record. 

The Court: Unless there is some further testimony 
which this witness is going to give, or some other witness, 
with [129] reference to the strength of this material and 
what would be necessary to place it in the condition it is 
in before the court. 

Mr. Nourse: I call your attention to the fact that he 
is only asked to match it up. 

The Court: That would be necessary as a foundation, 
when to ask a question about the strength, I assume, 
counsel. Proceed. 

Mr. Menzies: I expect to prove that by another 
witness, your Honor. 

TheCourt: WVery@avell. Proceed. 

Q. By Mr. Menzies: Are you able to tell the court 
the amount of force that it would take to fracture that 
metal as it is fractured there, as you have matched it up? 

A. Jam not prepared to estimate the force necessary. 

Mr. Menzies: That is all. 

The Court: Any questions? 

Mr. Nourse: No, your Honor. 

Mr. Luce: No questions. 

Mr. Lonergan: No questions. 

The Court: That is all. 

(Witness excused. ) 
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The Court: We will take the morning recess. 


(A short recess was taken.) 


The Court: You may proceed, gentlemen. [130] 

Mr. Nourse: If your Honor please, if I may have the 
indulgence of court and counsel, I would like to recall Offi- 
cer Cassin for one question, and also the last witness, Mr. 
Brewer. 

Mr. Menzies: Would you mind taking Mr. Brewer 
first? He has to return to Santa Barbara. 

Mr. Nourse: They both said they had to leave. This 
will not take very long. I don’t care which one I take 
first. Mr. Brewer. 


JAMES BREWER, 


recalled as a witness for the defendant Home Indemnity 
Company of New York, having been previously sworn, 
was examined and testified further as follows: 


Cross Examination (Continued ) 


By Mr. Nourse: 

©. Mr. Brewer, in addition to examining this light, did 
you also examine the blood marks on the car? 

A. I aie 

Q. And you determined they were human blood? 

A. I did not make the precipitant test. Ray Pinker 
made that. 

OQ. Did you examine and take photographs of the 
marks on the paint? eae did 

Q. Did you match those with the clothing of the de- 
ceased [131] man? 

A. I saw photographs that were prepared by Ray 
Pinker of the laboratory on the abrasion. 
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Q. And you went down and determined that the tex- 
ture marks on the car were the marks of his clothing? 

A. I did not make the examination on it. 

Q. You examined the exhibit? A. Wdid- 

©. Now, you went down to San Diego on the 3lst of. 
July, at the time the preliminary hearing was set, at which 
time Mr. White pleaded guilty? A. Yesumsiie: 

©. And you discussed in the office of Mr. Whelan, the 
District Attorney, your findings and the findings of Mr. 
Pinker as to blood and clothing marks and the fracture in 
the headlight? ee) did. 

QO. And was Mr. Menzies present? 

A. _ I believe he was. 

Mr. Nourse: Thank you. That is all. 


Redirect Examination 


By Mr. Menzies: 

Q. That was after the plea of guilty and the pre- 
Jiminary examination there, was it not? 

A. Yes, sir (32) 

Mr. Nourse: That is what I asked, that was on July 
SIst 

Mr. Menzies: But you did not fix the time. 

Mr. Nourse: Not before or after the preliminary, no. 

Mr. Menzies: Well, it is fixed now. That is all. 

May this witness be excused? 

The Court: Heniay be-excused. 

(Witness excused. ) 

Mr. Nourse: Mr. Cassin. 
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FRANCIS WILDERN CASSIN, 


recalled as a witness for the defendant Home Indemnity 
Company of New York, having been previously sworn, 
was examined and testified further as follows: 


Cross Examination (Continued) 
By Mr. Nourse: 

Q. Showing you Defendant’s Exhibit D, Mr. Cassin, 
and calling your attention to the dent in the hood, on the 
top of the hood here,— OX NCES Sr, 

©. —or the side of the left top of the hood,— 

A. Yes, sir. 

QO. —do you have any recollection of seeing that 
damage when you were there at the point at the mouth of 
Rose Canyon, where you stopped Mr. White? 

A. Yes and no. 

Q. Well, mostly yes or mostly no? [133] 

A. Well, I saw the car in Rose Canyon. I saw it later 
up in the garage. 

©. But are you able to say that you noticed that damage 
there in the dark at the scene of the accident? 

A. No, sir. 

©. I don’t méan the scene of the accident, but at the 
place where you stopped him. 

A. Yes, sir. I wouldn’t swear to that. 

Mr. Nourse: That is all. 

Mr. Luce: Just a moment. 

Q. By Mr. Nourse: Did you talk with Mr. Menzies 
within two or three days after the accident, or with Mr. 
Clifton? 

A. No, sir, to my knowledge, I didn’t talk to those 
gentlemen until in November; only at the Coroner’s in- 
quest, when I was under questioning. 
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They were present at the Coroner’s inquest ? 
Just Mr. Menzies and John Holt, the attorney. 
And Mr. Clifton, was he not there? 

A. I didn’t recoomizeshim, 

Mr. Nourse: Mr. Clifton, will you stand up? 

The Witness: The first time I remember seeing that 
man is when he sat in my home approximately two or three 


> IO PO 


weeks ago. 
Mr. Nourse: ~ Mitaiseail, 
Mr. Luce: No questions. [134] 
The Court: Thateissall: 


Mr. Menzies: May this witness be excused from 
further attendance, your Honor? 

The Court. Ves: 

(Witness excused.) 

Mr. Menzies: May I ask counsel if they will stipulate 
that if Officer McCreary were called—he is in the court 
room-—his testimony would be the same as that of Officer 
Hake? That is his partner. 

Mr. Nourse: As to what portion of it? lon airy 

Mr. Menzies: I assume he was present throughout all 
of it and heard the conversations. 

Mr. Nourse: Let me ask— 

Mr. Menzies: I will put him on. 

The Court: | Noy just a minute, counsel; 

Mr. Nourse: I would like to ask the officer one ques- 
tion, because you are asking me to stipulate blind. 

The Court: Very weil. 

Mr. Menzies: All right. 

Mr. Nourse: Which is the officer? 
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the record.) 
Mr. Nourse: I can’t so stipulate, counsel. 


Mr. Menzies: Very well. Take the stand. Thank 
you. [135] 


JACK McCREARY, 


called as a witness by and on behalf of the defendant Home 
Indemnity Company of New York, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 

The Clerk: Your full name, please. 

The Witness: Jack McCreary. 

The Clerk: How do you spell that? 

The Witness: M-c-C-r-e-a-r-y. 
By Mr. Menzies: 

QO. What is your business or occupation, Mr. Mc- 
Creary? 

A. Traffic officer, California Highway Patrol. 

©. How long have you been a traffic officer of the 


California Highway Patrol? A. Twelve years. 
Q. Were you with Officer Luther Hake on the 20th of 
July °47? A. I was, yes. 
Q. 1946 I should say. i NOSS, 


Mr. Nourse: I am willing to stipulate that the of- 
ficer’s testimony so far as anything that occurred at the 
scene of the accident would be the same as that of Officer 
Hake. 

Mr. Menzies: Well, let’s get at it this way, and maybe 
we can save some time: [136] 
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Q. You were present and heard Officer Hake 
testify? Ay Yes sie 

Q. If those same questions were asked you, would you 
give any different answers? 

A. At the south entrance of the San Diego police sta- 
tion Officer Hake was talking to Mr. White a few minutes 
before I arrived where the two of them were, and I re- 
lieved Officer Hake and Officer Cassin of standing by Mr. 
White, and at that time neither one of us said anything. 

©. When you say “neither one of us” you mean your- 
self and Mr. White? A. And Mr. Witte c-ecin 

©. Did you talk to Mr. White at any time there at the 
scene of the accident, or anywhere else? 

A. En route to the sheriff or the County jail we talk- 
ed slightly. Mr. White seemed to be concerned— 

The Court: Do not make any assumptions. 

Q. By Mr. Menzies: What was said? 

A. Mr. White said he was worried about his contracts 
more than anything else. 

Q. Anything else, that you can recall? 

A. Not at that time, no. 

Mr. Menzies: That is all. [137] 


Cross Examination _ 


By Mr. Nourse: 
Q. Was anything said at any time in your presence or 
was Mr. White shown any damage to the front of his car? 
A. The only time, while we were standing at the door- 
way of the police station, the pictures were taken of the 
car, and from our position we could see the front of the 
car and the part of the car that the pictures were taken of. 
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©. Weren’t the photographers between Mr. White and 
the portion of the car of which they were taking the pic- 
tures? A. No, sir. 

Q. The doorway was north of the car, was it not? 

A. That’s right. 

Q. And you were standing then about northeast of the 
Can: A. Yes, sir. 

©. And about how far away? 

A. Approximately 20 feet. 

©. It is 20 feet from the curb line, is it? 

Pee lihat isto the car. Ihe car was right at the curb 
line. 

Q. Right at the curb line. Then the car was directly 
west of where you were standing? 

A. It was slightly southwest. 

QO. How much south of that entrance was the car? 

ss] A. Oh, approximately seven feet. 

(OL Seem esi & Pees). Sit, 

Q. Now, you stated to me a moment ago that there was 
no conversation with Mr. White relative to the damage to 
his car in your presence at any time; is that right? 

A. That’s right. 

©. And you were present in the car when he was taken 
from the police station to the jail? a GR. Gili, 

Mr. Nourse: That is all. 


Redirect Examination 


By Mr. Menzies: 

©. Was there any conversation after you got out of 
the car and before you went into the jail with relation to 
the damage to the front end of Mr. White’s car that you 
heard? A. No, sir, there wasn’t. 
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©. You didn't hearany= A. I didntitear any: 

Mr. Menzies: That is all) Thank you: 

The Court: That as all. Thank you gle wmiay alc 
excused. 


(Witness excused.) [139] 
RAY H. PINKER, 


called as a witness by and on behalf of the Home In- 
demnity Company of New York, having been first duly 
sworn, was examined and testified as follows: 


Direct Examination 


The Clerk: Your full name, please? 
The Witness: Ray H. Pinker, P-i-n-k-e-r. 


By Mr. Menzies: 


Q. Mr. Pinker, what is your business or occupation? 

A. Technical director of scientific crime investigation 
laboratory of the Los Angeles Police Department. 

©. How long have you been connected in that capacity 
with the Los Angeles Police Department ? 

Mr. Nourse: We will stipulate to the witness’ qualifica- 
tions. 

Mr. Menzies: I think we should have them for the re- 
cord and for the benefit of the court. 

The Witness: For the past 17-% years. 

Q. By Mr. Menzies: What has been the nature and 
extent of your duties there? 

A. Briefly, the search for, collection of, examination 
and preservation of physical evidence, the adaptation of the 
chemical and physical sciences to the examination of the 
physical evidence, and the giving of testimony before hear- 
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ings and in court pertaining to the scientific facts as 
established [140] from such examinations. 

Q. What particular training did you have to fit you 
for that type of work? 

A. Two years Department of Chemistry, University of 
California in Los Angeles; three years Department of 
Chemistry, University of Southern California in Los 
Angeles; a year teaching fellow, Department of Che- 
mistry, University of Southern California; a half year re- 
search fellow, Department of Chemistry, University of 
Southern California; two years Arthur R. Maas, a com- 
mercial testing laboratory; forensic chemist and chemist 
for the Los Angeles Police Department since the first of 
Joly, 1SPAge 

Q. Now, directing your attention to a photograph here, 
I will ask you to examine it and tell me whether or not you 
can determine that is a part of a 1942 Lincoln Zephyr 
sedan. A. It appears to be. 

Q. I will show you here Defendant’s Exhibit E, and 
ask you to examine it and tell me whether or not you have 
ever seen that car that is shown in that picture. 

eee ves ol have. 

Q. When and where did you first see it? 

A. May I refer to my laboratory notes, in order to re- 
fresh my recollection as to the date? 

©. You may. 

A. It was on the 23rd of July, 1946, and I examined 
[141] that automobile in the city of San Diego. 

©. J will show you Defendant’s Exhibit F, G, H, I, 
and D, and ask you whether or not they are fair representa- 
tions of that 1942 Lincoln Zephyr sedan that you examined 
Simeaerc ond or july, 1946. Pa Phiey are: 
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Q. What examination did you make of that Lincolu 
sedan ?. 

A. I made an examination of certain contaminations 
on the middle part of the sedan. I found fabric brush 
marks and an imprint of fabric material into the paint. I 
made measurements of the fabric brush marks. I remov- 
ed a copy of the fabric imprint by means of Scotch tape. 
I removed some debris I found on the left front fender, 
also debris which I found on the bumper on the left side, 
that is, immediately adjacent to the left front fender. I 
also took samples of paint which had sheared on_ this 
fender, which was present in the form of narrow long 
strips sheared from the metal itself. I took a sample of 
that paint. I also removed portions of a sealed beam head- 
light lens which still remained in the headlight. 

Q. Did you make any other examination, other than 
what you have told us? 

A. JIalso examined clothing allegedly belonging to two 
victims of the traffic fatality. 

Q. Where did you get that clothing? [142] 

A. Iwill again have to refer to my notes. 

I received Mr. and Mrs. Lee’s shoes, and Mr. Lee’s 
underclothing, socks, handkerchief, shirt and trousers from 
Sergeant Latourette. I received a Mrs. Lee’s slip from 
Mr. George Harris at the Bailey Mortuary in Oceanside. 

Q. You got that personally, did you? 

A. I did. I received Mrs. Lee’s dréss trom) Officer 
L. M. Hate. 

Q. After you made this examination, what did you do 
with the material that you had obtained? 

A. I have saved it. 
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Q. And then what did you do with it? 


A. Well, I made an examination of the clothing. I 
found contaminating the trousers of Mr. Lee some frag- 
ments, tiny fragments of paint. I found in all seven tiny 
fragments; two on the left rear pocket, four on the out- 
er surface of the fabric, and one inside the left leg. I also 
found one additional fragment of paint in the shakings 
contained in the paper that had been used to wrap the 
clothing. 

IT made an examination of this paint and compared it 
with samples of paint I had removed from the vehicle. I 
found that the paint consisted of two layers, a primer coat 
bluishgray in color, and an outside polychrome gray paint. 
1 found the fragments I removed from the clothing to be 
similar to the fragments I took from this vehicle. [143] 


I made an examination of the reddish fatty debris which 
I removed brom the left fender and from the bumper. I 
found this debris to consist of fat tissue and of human 
blood. Also, in connection with the debris, I removed from 
the underneath lower edge of the bumper debris which I 
found to be composed of skin tissue and villous hair. I 
had procured samples of villous hair from the legs of Mrs. 
Lee and from the legs of Mr. Lee. I found this villous 
hair to be more similar to the hair from Mrs. Lee than 
from Mr. Lee. 

I found paint smears on the trousers in the exact center 
in the back, just below the belt line, and these paint smears 
on the trousers were bluish-gray in color. On the shirt 
belonging to Mr. Lee I found paint smears along the right 
elbow, and paint smears on the tail, the back portion, the 
lower back portion of the tail of the shirt. 
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I found the fabric weave to be a basket weave. The 
count of threads running in one direction was 18 to the 
centimeter. The count in the opposite, the perpendicular 
direction to the face was 20 to the centimeter. I found 
that these fabric weaves agreed with the fabric brush 
marks, within the limits of distortion of the fabric brush 
marks J had found on the vehicle. I further found that 
the imprint on the vehicle which I had removed was a 
basket weave, and the fabric composition in the shirt was 
also basket weave, having the same dimensions or 
court. [144] 

Q. What else did you do? 

A. At the time of my examination of the vehicle there 
was still reniaining on the vehicle some portions of the pot 
metal. I see some before me here. There was also 
furnished at the time, I believe by Officer Hake, some 
pieces of pot metal which had been found at the scene of 
an accident. J observed Mr. James Brewer of the Cali- 
fornia Highway Patrol fit two of these pieces which had 
been found at the scene with pieces still remaining on the 
vehicle. I personally observed two contiguous fits. I 
examined the samples of glass that had been brought me 
by Officer Hake, which had allegedly been found at the 
scene of an accident. I found the glass to be composed of 
two types. One type was from a sealed beam headlight 
lens, and consisted of both lens sections of glass, and re- 
flector sections of glass. I further found additional glass, 
which were the fragments from two Lincoln Zephyr park- 
ing light lenses. 

1 observed on the vehicle that both left fender parking 
light lenses had been broken and were missing. I was un- 
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able to fit any of the fragments of glass together conti- 
guously, that is, fragments found at the scene with frag- 
ments I found in the vehicle. 

@. Did you do anything else? 

A. To the best of my recollection, that is all. 

© Now, did you examine the metal fender, where the 
[145] indentations are shown there on the exhibits? 

A. Yes, I did. 


Q. Can you tell me, if you know, the gauge of that 
metal ? 

A. Ido not know the gauge of the metal. I observed 
that it was heavy gauge metal, thick metal, and in one spot 
it had been torn for a considerable distance. 

©. Now, did you come to any conclusion as a result of 
your examination and test? iy, II aval, 

©. And what conclusion did you come to? 

A. Icame to the conclusion— 

Mr. Nourse: Thais objected to as entirely immaterial. 
The only conclusion that could ever have been material 
was that that car hit the victims, and that is admitted here. 

Mr. Menzies: It goes to one question, your Honor, and 
that is the knowledge of this defendant White. 

The Court: I will permit it. 

The Witness: It was my opinion, and it is my opinion 
that the 1942 Lincoln Zephyr, Nevada license No. 331674, 
forcibly collided with the two victims whose clothing was 
subniutted to me. 

QO. By Mr. Menzies: Can you tell the court the 
amount of force that would be necessary to cause the in- 
dentation in that left front fender of that 1942 
Zephyr? [146] 
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Mr. Nourse: Objected to as no foundation laid and 
calling, therefore, for the conclusion of the witness. 

The Court: There is no foundation. 

©. By Mr. Menzies: In your work as investigator 
for the police department in regard to physical evidence, 
have you had occasion prior to this time to determine the 
cause of indentations similar to this in other automobiles? 

A. Ihave on numerous occasions during the past 17-% 


years. 
©. Have you been able to do so? 
A. Yes, I have, in many instances. 
Q. Are you able to do so in this case? Je eS, 
Q. What, in your opinion, caused it? 
A. In my opinion, this damage to the left front fender, 


the damage to the hood, the damage to the headlight lens 
and assembly was caused by the vehicle striking the back, 
the middle back potion of the body of the person wearing 
Mr. Lee’s clothing, who I presume was Mr. Lee. 

Q. Now, can you tell the court from your examination 
of this car whether any part or portion of the body of Mr. 
Lee came across or on top of the left side of the hood of 
this Lincoln Zephyr sedan? A. gl Came 

Q. Will you just tell the court? [147] 

A. It is my opinion that the back of the shirt, and the 
back and elbow area of the right arm of Mr. Lee caime over 
on top of the fender and scraped along the left side of the 
hood. 

Q. How much, if you know, of the body of Mr. Lee 
was at one time or another resting across the hood? 

A. The portion extended from somewhere below the 
belt line in the rear up to the right shoulder portion. How 
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much more in addition to that, I cannot say. It was at 
these points where I found paint contaminations on the 
clothing. 

©. Did you see the body of Mr. Lee? Anwelediadh 

@. Can you describe the size and approximate weight 
to the court. 

A. No, I cannot, inasmuch as the only portion of the 
body I examined was the lower limbs, for the purpose of 
removing hairs from the legs. 

Q. Well, didn’t you also make an examination of the 
brain? 

A. I did, yes; I was not present at the time the brain 
was removed, however. 

Q. Do you know, and can you tell the court the nature 
and extent of the force that would have to be applied to 
cause the damage that you observed on this Lincoln? 

Mr. Nourse: Objected to as foundation not laid, and 
[148] calling for the conclusion of the witness. 

The Court: Do you think you have laid a sufficient 
foundation, counsel? 

Mr. Menzies: I believe there is sufficient foundation, 
yes, your Honor. 

Mr. Nourse: That is a matter for a mechanical en- 
gineer, and this man is qualified as a chemist. 

The Court: I sustain the objection. 

QO. By Mr. Menzies: Have you, during the time you 
have been in the police department, made examinations 
similar to this one to determine the force that was neces- 
sary to produce injuries to the car such as are indicated 
in the exhibits that are before you there, Mr. Pinker? 

Mr. Nourse: Objected to as immaterial. 
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The Court: I will permit it. 

The Witness: I have made examinations of motor 
vehicles, to determine the extent of damage to them, have 
correlated my observations of the amount and degree of 
damage with eyewitness description and observation of the 
accidents in which the suspected vehicles were allegedly in- 
volved. JI also have observed a number of traffic accidents 
personally and observed the relative damage done to the 
respective vehicles. 

QO. By Mr. Menzies: Can you tell the court from your 
examination in this case the approximate amount of force 
that would be necessary to produce the injuries to the 
vehicle that [149] are shown by the photographs before 
you there? 

Mr. Nourse: Please answer that question “Yes” or 
INR 

The Witness: Yes. 

QO. By Mr. Menzies: What was it? 

Mr. Nourse: Objected to as calling for a conclusion of 
the witness and no foundation laid for expert testimony to 
the effect by this witness. 

The Court: That goes to the weight. There is some 
foundation. Let us have your answer. 

The Witness: I can only say that the force was re- 
latively great. It is the greatest amount of damage that 
I have ever observed in 17-'%4 years of examination of 
vehicles which were suspected of and by physical evidence 
proved to have struck human beings. 

Mr. Nourse: J will ask that go out as entirely im- 
material, and purely a conclusion of the witness, and not 
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based on facts and would be hearsay. It would be ab- 
solutely impossible for us to meet that. It isn’t based on 
any scientific fact whatsoever or scientific knowledge. It 
is the same knowledge that any layman might have that 
looked at a thing and said, “This is greater than I ever saw 
erore. 

Mine Count: here is some justitication for the state- 
ment because of the fact that the average layman would 
not have had the experience. That is the only thing, 
counsel. I will permit it to stand. [150] 

Q. By Mr. Menzies: Upon what do you base that 
conclusion, Mr. Pinker? 

A. Well, my conclusion is based upon my observation 
of the damage that has been done to his vehicle and my 
examination of damage done to many other vehicles in 
past matters which I have had under investigation, where 
those vehicles have been proved to have struck human 
beings. The proof has been by physical evidence or by 
eye-witness observation on the part of some witness. 


Mr. Menzies: You may examine. 


Cross Examination 


By Mr. Nourse: 

Q. The amount of damage that would be done to a 
piece of metal on an impact with something else would de- 
pend upon the weight, would it not, of what it hit? 

A. Weight is a factor, yes. Velocity is another. 

Q. Yes, velocity, and whether or not there was one 
blow followed by another ? A. I don’t believe— 

The Court: Successive countacts, you are talking 


about ? 
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Mr. Nourse: Successive contacts. 

The Witness: Yes. OF course, the “tral damage 
would be the accumulation of all the contacts, whether one 
contact or multiple contacts. 

Q. By Mr. Nourse: Do you know the weight of the 
Lincoln?” (hai A. No, I do not. 

©. The force with which it hit at any number of miles 
per hour would depend on its weight, would it not? 

A. Weight is a factor. 

Q. Well, isn’t weight plus velocity equal to the total 


energy that is applied? A. That is iie: 
Q. You don’t know the speed it was traveling, do you? 
A. No, I do not. 


And you don’t know the weight? 
I can only say the speed was relatively great. 


Was the weight relatively great, too? 


> iO > O 


Well, weight, of course, ts a constant factor. 

Q. I know it is a constant factor, but you don’t know 
what it was, do you? A. No, I don’t. 

Mr. Nourse: That is all. 

The Court: Any other questions? 

Mr. Luce: No questions. 

Mr. Lonergan: No questions. 

The Court: That is all. 

Mr. Menzies: May this witness be excused? 


Mr. Nourse: Oh, there is one question I forgot. 
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Q. By Mr. Nourse: Did you go down to the pre- 
liminary hearing on July 31st? [152] 


fee ves, | did. 
Q. Did you participate in the conference which Mr. 
Holt—do you know Mr. John Holt. A ee 


©. —and this attorney, Mr. Menzies, had? 

A. Mr. Menzies was not present. Mr. Holt was 
present, and Mr. Brewer was present, and a number of 
members of the California Highway Patrol, and some 
members of the District Attorney’s staff, including the 
District Attorney. 

©. But you don’t remember Mr. Menzies being there? 

A. Mr. Menzies was not present in the District At- 
torney’s office during the conference. | 

Q. Or was—will you stand up, Mr. Clinton—was this 
gentleman there? 

A. No. I saw both gentlemen about the building. 

©. Did you discuss your findings with either of them? 

A. No, I did not. 

Mr. Nourse: That is all. 

The Witness: Am I excused, your Honor? 

wit Court: Yes. 

The Witness: Thank you. 

(Witness excused. ) 

The Court: We will recess until 2:00 o’clock. 


(Whereupon, at 11:55 o’clock a. m. a recess was taken 
until 2:00 o'clock p. m. of the same day.) [153] 
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Los Angeles, California, Tuesday, January 21, 1947. 
2200) Pow: 


Mr Nourse: Your Honor please, counsel has kindly 
consented that I may call a witness out of order. I would 
like to call Mr. John Holt, an attorney at this bar, who 
has kindly come up from San Diego to give his evidence, 


if I may call him now. 


The Court: Mr. Nourse, can you give me some idea 
about how long your side will take? 

Mr. Nourse: I stated to the clerk and to counsel here 
that—they think they will have about one hour of direct 
examination this afternoon, and I think that it will take 
us at least an hour and a half to put on our rebuttal, so 
I do not see how we can finish, with argument, before 
tomorrow noon. Mr. Menzies I believe agrees with my 
statement. 

Mr. Menzies: I think probably we can finish taking 
testimony this afternoon. 

The Court: I have another case following this and 


that is the reason I ask. 
(Another case called.) 


The Court: Now, call your witness, Mr. Nourse. 


Mr. Nourse: Mr. Holt, will you take the stand. 
please? [154] 
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JOHN T. HOLT 


called as a witness by and on behalf of the plaintiff, having 
been first duly sworn, was examined and testified as 
follows: 


Direct Examination 
The Clerk: Will you please state your full name? 
The Witness: John T. Holt. 
By Mr. Nourse: 


©. What is your business or profession, Mr. Holt? 
A. Iam an attorney at law. 


Q. You are admitted to practice in all of the State 


Courts of California? ig YESS, Bile, 
Q. And in the United States District Court for this 
judicial district? A. That is quite right. 


QO. When were you admitted? 

A. To the practice of law in the State of California 
mthe year 1930. 1 think it was 1931 in the Mgd@enal Court 

Q. Since then you have been practicing in San Diego? 

A. Yes, sir. 

QO. Now, were you employed by George White to 
represent him in the matter of the charges filed against 
him by the people of the State of California, charging 
him with involuntary manslaughter and hit and run 
driving, that is, Section 480 of the Vehicle Code, arising 
out of an accident which [155] occurred on July 20, 1946. 

P eeevicse Sit. 

QO. When were you employed, if you remember? 

A. It was on the morning of the inquest, I believe, or 
the evening before; one or the other. 

OW Vou did attend the inquest? 

eee cc! cid. 
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Q. After that inquest did you have a conversation 
with Mr. Menzies, Thomas Menzies? 

A. Yes, sir, I had numerous conversations with him. 

Q. Now, Iam directing your attention to the conversa- 
tion that you had with him in which the subject of George 
White’s falling asleep on his trip on July 20th to San 
Diego was mentioned? 

A, Yow meantthetimeeone? 

©. The first one. Can you fix the date of that? 

A. I can’t fix the exact date, but it was between the 
26th and the 31st of July, before a plea of guilty was 
entered. 

©. All right. Was that in person or on the telephone? 

A. That was on the telephone. 

©. Will you state in substance what was said between 
you and Mr. Menzies? 

A. We discussed several subjects. One of them was 
the gathering of testimony, and Mr. Menzies stated he 
would be kind enough to get a transcript of a statement 
made by a [156] Mrs. Hawkins, who was at the scene of 
the accident or on the scene shortly thereafter, and her 
statement contained a statement that this girl, who was 
unfortunately killed, had stated before she died, words to 
this effect, that she and her husband were just drunk, 
that is how it happened. And while we talked along, I 
said in effect, I can’t remember the exact words, but I do 
remember the effect of it, I said, “Tom, George says that 
the next day after he made the first statement to you he 
told you he fell asleep, and he wants to correct that 
transcript when it is ready.’ And Mr. Menzies said. 
“Well, it isn't réady yet.” And 1 said) “Welt rient 
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Then we just went ahead and talked, and talked more 
about the accident. 

Q. Now, have you said all that was said about his 
falling asleep? 

A. At that particular moment in that first conversa- 
tion, yes, but there was another conversation before the 
preliminary, a long one, in which we talked at great length 
about that and other matters concerning the plea of guilty. 

Q. When did the next conversation occur? I call your 
attention to the fact that the plea of guilty was entered 
on July 31, 1946. When did the next conversation occur 
with relation to that date? 

A. Oh, it was three of four days before that anyhow, 
[157] when we talked about it at length. 

QO. Was that over the telephone? 

A. That, too, was over the telephone, yes. 

©. Will you state what was said by you and by Mr. 
Menzies ? 

A. Do you want the whole conversation? 

Q. Yes, give us, as near as you can recollect, the sub- 
stance of the whole conversation. 

A. I think Mr. Menzies may have been at the U. S. 
Grant or might have been in Los Angeles. I am not clear 
on that. But I told him that from all the evidence that he 
and I both had seen, that it was my best opinion that 
George White ought to plead guilty to hit-run. I told him 
that from what George had told me, he felt he must have 
hit these people but didn’t know it, that he had fallen 
asleep, and that is when it must have happened; that from 
all the testimony that was turning up, and from the 
evidence that was obvious in the case at that time, his 
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car must have hit those people, and George told me while 
he didn’t know he hit them, that he should have known 
it, that it must have happened while he fell asleep, and that 
he felt he was morally responsible. And I told Mr. 
Menzies, “I told George it was hard for me to believe his 
story,” and I said, “I told him if he would make a clean 
breast of it and tell Judge Shell that he had hit them and 
became panic-stricken, which seemed the natural thing, I 
though it would [158] be much easier for him, if that 
were the truth.” And I said, in effect, to Mr. Menzies, 
“Tom, it sounds like he is telling the truth. It could have 
happened.” I said, “The reason I say that, George told 
me if they send him to San Quentin for it, he wasn’t 
going to-say he hit those people, because he didn’t know he 
hit them, but he did feel he must have hit them when he 
had fallen asleep.”’ | 

Then I said, “By the way, how about that transcript? 
He wants to change that statentent.”’ 

And Tom said, “Oh, no,” he said, “we have got him 
over a barrel. He didn’t tell us he fell asleep in the written 
statement.” | 

I said, “He toldyow the next day | 

He said, “That doesn’t make any difference. You 


> and he gave me some case, which 


haven't read the case,’ 
I didn’t read, although I might have become better versed 
in the laWeift I had, and [ said, “Tom, | hawent ead thie 
case, but you don’t mean to tell me if you aren’t pre- 
judiced at all, and if you knew a particular phase after 
the first statement was given, and the first statement is 
given when a man is excited and shocked, that you 


wouldn’t permit him to change it?” 
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He said, “I have got the law, and you better read it.” 

I said, “I am not going to read the case. I am not 
handling the case civilly,” and I said, “I don’t think you 
can get away with it. How could you possibly be pre- 
judiced [159] if the correction in the statement was made 
within 24 hours?” 

He said, “We are standing on the written statement.” 

I said, “I don’t think you can get away with it, but 
maybe you can. That is your end of it.” 

He said, “I wish you wouldn’t plead him guilty. I 
think you ought to think about it. It ought to affect your 
policy.” 

I said, “ I do appreciate your co-operating with me and 
giving me evidence up to now but I can’t go with you any 
further. We have come to a fork in the road. I have to 
protect this man’s liberty and do the best I can for him. 
He is in a very difficult position, and it is my guess he 
ought to plead guilty.” J said, “I think he will be in very 
grave danger if he does not, because a jury won't believe 
him if he doesn’t, and if they convict him after spending 
the money on a trial, I think he will go to prison.” 

He said, “I don’t think you ought to plead him.” 

I said, “I have to use my own judgment, and you take 
your end of it, and I will take care of mine.” That was 
about the end of the conversation before the preliminary 
hearing. 

Q. Was the case he called your attention to the case 
of Valladoa v. Firemen’s Fund in 13 Cal. (2d)? 

A. T can't tell you that. Tom knew it. I didn’t take 
it down because I told him I wasn’t handling the civil case. 
I told him, “I would surely like to read a case that would 
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say they could get out from under that that easily,’ 
we [160] sort of argued around it. 


, 


and 


©. At that time what charges were pending against 
Mr. White? A. Manslaughter and hit-run. 

QO. Two counts of manslaughter, were there not? 

A, (Quite sient: 

QO. Wasn’t there some statement made by you relative 
to the fact that you could make a deal with the District 
Attorney if he pleaded guilty on the hit and run? 

A. Those weren't the exact words, but what I told him 
was that the District Attorney stated if he would plead 
guilty to hit and run, he would dismiss the manslaughter 
cases, and also would not oppose probation. I had dis- 
cussed with Mr. Whelan, the District Attorney, that Mr. 
White was a man of fine reputation and of unimpeachable 
character. I further stated to Menzies, “Qmewoi the 
reasons which impelled me to plead him guilty was that 
ofttimes very notable people or very prominent people 
before a jury did not get a fair trial, that people were 
prejudiced against them, and I was very concerned about 
that.” 

Mr. Menzies said, “Well, when you plead guilty, you 
are admitting negligence.” 

I said, “Not at all. This is hit-run. Neg@igence is not 
one of the elements of the crime.’”’ And we discussed 
that. Mr. Menzies felt differently than I did about it 
though, I [161] @will say. Wie said, 1 thanked ” 1 
said, “‘T think it won't.” And that is the way that was leit. 

That is about all I remember of the particular conversa- 


tion. 
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Q. Now, you attended the arraignment and made the 
plea for Mr. White? ii Y es Sein 

Q. Mr. Menzies and Mr. Clifton were there in the 
court room, were they, at that time? 

A. Mr. Menzies was there, and there was some very 
quiet, nice chap from Los Angeles with him. I think he 
was his stenographer. 

QO. Will you stand up, Mr. Clifton? 

A. That is the gentleman right there. 

©. After that did you go on to the District Attorney’s 
office, after that plea, or on that day? 

A. I went to the District Attorney’s office before the 
plea and afterwards. There was— 


©. Well, were you present there when the evidence 
was brought forth showing there was human flesh and 
blocd on the car, and imprints of the male deceased’s, 
myiltgeeeee S, shirt on the car? 

A. May I correct you as to the time when that was? 


Ome Nes. 

A. That was before the plea was entered. We were 
waiting [162] to proceed with the preliminary examina- 
tion, and the District Attorney asked me to come to his 
office, and the officers were waiting there, I think Mr. 
Hake was there, and the experts were there, and J] noticed 
this exhibit here, which is No. J, apparently, in this case. 
That was also there, but they had a little glass over it, a 
magnifying glass, and that all was shown to us. 

©. And the officers explained the meaning of what 
ilevendad there? 

A. Yes, and they didn’t need to. It was a little obvious. 


But they did, and we had a very sane discussion about it. 
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Q. Was Mr. Menzies there with you during that time? 

A. I don’t want to swear to it. I don’t know. He 
might have been. I was directing my attention very par- 
ticularly to the District Attorney and these witnesses. Mr. 
Menzies may have been or may not. I can’t state that. 

QO. Well, did you relate to. Mr. Menzies and discuss 
with Mr. Menzies after that and on that day, what these 
officers had shown you? 


A. Yes, we discussed that. 

©. I mean, this evidence as to blood on the car? 

A. Yesu yes 

Q. And the break in the pot metal and the imprint of 


cloth on the car? Did you discuss that with Mr. Men- 
zies? [163] 

A. Yes, and he discussed with me somethime betore 
that, that an examination had been made of the brain of 
the man to determine whether or not there was alcohol 
involved. His information was, and it later proved to be 
correct, that one of the gentlemen from Los Angeles—lI 
would know his name if it were repeated— 

Q. Pinker? 

A. That’s right, Mr. Ray Pinker. He stated at this 
meeting with the officers, when Mr. Hake was there, that 
an examination had been made of the brain, | remember 
particularly, because the newspaper reporters were quite 
interested, and I asked him quite a few questions about 
what effect alcohol on the blood streams and on the brain 
would show under proper examination. 

Q. Do you recollect what the showing was = they 
said it showed? 
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Mr. Lonergan: I think, your Honor, we will object 
to that as immaterial in this case. 


Mr. Nourse: I think it is, your Honor. I didn’t ask 
Mr. Pinker about it on that account. I will withdraw the 
question. 


Q. By Mr. Nourse: Have you given all that you can 
remember that occurred there on the day of the plea of 
guilty as to your discussion with Mr. Menzies or with 
Mr. Clifton? 


A. We again discussed that day the proposition that 
I [164] was to receive the testimony or the statement of 
this lady, a Mrs. Hawkins. I wanted it very badly, as I 
told Mr. Menzies, for the probation department, to show 
that actually there was no manslaughter case at all, that 
this was not a compromise where we had pleaded guilty 
to hit-run, and that a greater charge of which he was 
accused was dismissed for that reason, and I wanted him 
to know there was contributory negligence. 


©. You did get a dismissal of the manslaughter 


ww 


charges? 

The Court: Will you read that question? 

(The question was read.) 

The Witness: A. Yes. I wanted to show the mitigat- 
ing circumstances surrounding the whole situation. 

Q. By Mr. Nourse: But you had already at that time 
made your deal with the District Attorney? 

A. Oh, yes, yes, but the probation hearing hadn’t been 
had, you see. That was a matter to be presented to the 


probation officer. 
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©. Anything else that you remember? 

A. I should correct my last statement. I know that 
contributory negligence is no defense to manslaughter, but 
I wanted the mitigating circumstances, of course, to be 
before the probation department. 

Mr. Nourse: I wish to interrupt, your Honor, in order 
that I may proceed with this witness, to offer the follow- 
ing portion of the admission of the Home Indemnity 
Company. [165] I mean plaintiff's request for admissions 
to defendant Home Indemnity Company No. I and Exhibit 
A annexed to that request, which is referred to in Inter- 
rogatory No. 1, and the Home’s answer to that. I wish 
to offer that in evidene as our next exhibit in order. 

The Court: You want to read it, you mean? 

Mr. Nourse: I am just going to take it up with the 
witness. 

The Court: Just state what it is. 

Mr. Nourse: Exhibit A is an answer that was ten- 
dered. I will state the substance of the admission. It is 
that this answer, which is Exhibit A to the request for 
admissions, is the answer prepared by Mr. Menzies for 
the signature and verification of George White, and which 
he, George White, refused to verify, and they have ad- 
mitted that that is the answer. 

The Clerk: Do you wish that to have a number, your 
Honor? 

The Coum= Yes. 

The Clerk: That will be Plamtiff’s Exiibit No. a2. 


(The document referred to was marked Plaintift’s 
Exhibit No. 12, and was received an evidence) 
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Mr. Nourse: I next offer our request for admissions, 
that is, the Plaintiff's request for admission No. 7 and 
Exhibit D annexed to that request for admission, and the 
Home’s answer to that request, which is their answer No. 
7. That is [166] the answer, your Honor, which was 
prepared by Mr. Menzies in the Michael Lee, et al. v. 
George White, et al. case, and which was tendered for the 
verification of George White, and which he refused to 
sign, in accordance with the admissions. I would like to 
offer that as our next exhibit in order. 

The Court: Admitted. 

The Clerk: That will be Plaintiff’s Exhibit No. 13. 


(The document referred to was marked Plaintiff’s 
Exhibit No. 13, and was received in evidence. ) 


Mr. Nourse: May I, instead of taking the court’s file, 
just use my copies in examining the witness. 

ithe Gorter es. 

©. By Mr: Nourse: Mr. Holt, I call your attention 
to what are these exhibits, namely Plaintiff’s Exhibits 12 
and 13, which are Exhibits A and D in this document 
which I am showing you here, and I will ask you to 
examine them. 

A. Yes, I have looked at them. 

©. You remember that those are answers brought you 
by Mr. White, which had been delivered to him by Mr. 
Menzies ? 

A. I don’t so recollect. I can see if I have them. I 
can see if I have the ones which were sent to me. 
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Q. Well, now, to refresh your recollection, there were 
two sets of answers, the ones which you prepared, and 
the ones which Mr. Menzies prepared. 

#. Ohysyes, 1 reimenther sthat. | 167] 

©. This is the one that denies the accident in one 
case, and the other is the one which denies the accident 
in the vouler: 

Mr. Nourse: Excuse me, your Honor, for lowering 
my voice. I am explaining to the witness the allegations 
so that he can more readily identify the instruments. 

The Witness: May 1 see the allegation of the com- 
plaint, Paragraph 2? I think this is what I was look- 
ing for. 

Q. By Mr. Nourse: If you will refer to Exhibit C. 

A. Yes, I think I remember this all right. Yes, go 
ahead. I think I am all right on it. 

©. You do recollect Mir. White or Mr @iienzies, | 
am not sure which, bringing you two answers? 

A. Oh, very well. I remember that. 

Q. Prior to that time, the time those were brought to 
you, had you had a conversation with Mr. Menzies relative 
to what kind of an answer Mr. White could verify? 

i eens) 

©. Was that over the phone or personally? 

A. Over the phone. 

©. Will you state the substance of that? 

A. We discussed this matter of whether or not Mr. 
White was jeopardizing his position under the policy and 
TY told him, “Mr. Menzies, he could not deny under all 
these facts, as I now believe them to be, that he had 
struck these people, but [168] could honestly deny that 
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he knew he had struck them. That is as far as the man 
could go.” 

Q. Then when these answers, Exhibits 12 and 13, 
were brought to you, did you give Mr. White any advice 
as to whether or not he should sign them? 

A. Qh, yes, I told him not to sign them. 

Q. Did you thereafter prepare answers? 

wee ves, Sir. 

Q. I will show you now Pilaintiff’s Exhibit 2. That 
is the document that has a “B” tab on it in the papers 
I am showing you, and Exhibit F, or E, rather, and it 
is in this record Exhibit 4. That is ‘“F” in the document 
before you, and I ask you if these answers are the answers 
which you prepared? 

A. If they are not, they are of the same substance 
as those I prepared. 

Q. Now, you mailed the answers you prepared to 
Mr. Menzies? A. Yes, sir. 

And that was on what date? 

May I refer to my file? 

Yes. A. August 23, 1946. 

Can you find that letter of August 23rd? 


Mr. Nourse: The copy of that letter has been re- 


ZOO PO 


ceived in evidence here and marked Exhibit what, Mr. 
(Eticeran ho. | 

The Clerk: 1 can probably find it. 

Piewltee: Exhibit Nowe 
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Q. By Mr. Nourse: Exhibit 8. I am showing you 
the exhibit here. This is a true copy of the letter you 
wrote to Mr. Menzies? 

A. Jam looking at a true copy that is in my file rather 
than reading yours. if that is all right) Dinisyis omy 
office copy. 

Q. You did mail them with this letter, Plaintiff’s 
Exhibit 8, to Mr. Menzies? 

A. Under the custom of my office, I told one of my 
girls to do so. 

©: Your dietatedmite etter ° A. Yesrssine 

Mr. Menzies: Paul, I think that is Exhibit 4, if it is 
the answer. 

Mr. Nourse: JI called it Exhibit 4, I think, Mr. 
Menzies. 

Mr. Menzies: I am sorry, I didn’t hear you. 

Q. By Mr. Nourse: Now, after mailing those back, 
did you have any further conversations with Mr. Menzies, 
or any correspondence with him? 

A. Yes, sir. 

©. Which was it? A conversation? 

A. I certainly had correspondence, because I have his 
return letter to me in my file here, 1f you are interested 
(176 aia it. 

Q. You are now referring to a letter which 1s Exhibit 
A to the Answer of Home Indemnity Company of New 
York to request of plaintiff for admissions, and Exhibit 
9 in this record. Showing you this letter which is Exhibit 
9 in this record, you received that reply? 

A. On or about—it was shortly after August 26th. It 
is dated August 26, 1946, 
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Mr. Nourse: Now, I will offer this in evidence. It 
will be easier to find. It is a duplicate of the former one. 

The Court: Of Exhibit 9? 

Mr. Nourse: Yes. 

The Clerk: That will be Plaintiff's Exhibit No. 14. 


(The document referred to was marked Plaintiff’s 
Exhibit No. 14, and was received in evidence. ) 


Mr. Menzies: What is the date of that? 

Mr. Nourse: It is August 26. It is the letter you did 
not date when you attached it to your admissions. 

QM. By Mr. Nourse: Did you reply to that? 

A. I replied, if I remember correctly, by telegram. 
I received the letter, I believe, on the 27th, and if my 
memory serves me correctly I replied by means of a wire 
to Mr. Menzies. 

Q. Is this a copy of the wire you sent in,— 

A. Yes, sir. 

QO. —as of that date? [171] 

A, WES, Sum 

Mieeourse: I Giter it as our next exhibit in order, 

The Court: In evidence. 

The Clerk: Plaintiff’s Exhibit No. 15. 

(The document referred to was marked Plaintiff’s 
Exhibit No. 15, and was received in evidence. ) 

Mr. Nourse: I will read the wire to your Honor. May 
I have the letter of the 26th? 

The Witness: I don’t have that. The clerk has it. 

Mr. Luce: It is in evidence. 

Mr. Nourse: It is in evidence, yes. 

The Witness: Here is a copy of it, 
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Mr. Nourse: I will read this so that your Honor will 
get the context. It has been read before. It is a letter to 
Mr. John T. Holt from Mr. Menzies under date of August 
26, 1946: 

“This will acknowledge receipt of your letter of August 
23rd. together with the enclosures. 

“T am returning herewith the original answer in Lee 
against White, the original answer in Fitzgerald against 
White, and am retaining a copy for my files. 

“Please be advised that the answer in Fitzgerald against 
White was due on the 22nd of August. 

“T take it from your letter that you are now represent- 
ing Mr. White in the above-mentioned civil [172] matters. 

“I gather from your letter that your client has made 
inconsistent statements to you as well as to us and in view 
of all the circumstances surrounding this matter, the 
Company denies liability in both of these cases.” 

The last exhibit offered, the telegram. is as follows: 

It is addressed to Mr. Menzies, day letter, under date of 
August 27, 1946: 

“As I have told you and written you over and over | 
do not and will not represent Mr. White in the civil cases. 
He has not made inconsistent statements to me or to you. 
Your behaviour is shocking in the case and borders on 
the unethical. 

“John T. Holt, Attorney-at-law, 1115 San Diego 
Trust & Savings Building, San Diego, California.” 

Q. By Mr. Nourse: Was there any later exchange of 
correspondence between you and Mr. Menzies? 

A. I think so. What was the date of that last tele- 
gram. please? 
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Q. The 27th. 

A. I wish to correct that answer. I was confused. 
But there is another telegram I had sent him on August 
20th. I believe that was the last communication by means 
of letter or wire. [173] 

Q. 1 show a copy of a telegram. Was that sent by 
you to Mr. Menzies? a | OS She 

Mr. Nourse: I offer it as our next exhibit in order. 

Mite curt: Readhit, 


Mr. Nourse: It reads as follows: 


“August 20th, 1946 
oy LETTER 
“Thomas P. Menzies, 
(o43°50. Spring ars 


“los Angeles) Calit, 

‘As I told you I refuse to accept any responsibility in 
the Civil cases against George White. Mr. White is will- 
ing and has always been willing to execute truthful 
answers to the cases at your request. He states he has 
repeatedly told you that he fell asleep but that you persist 
in disregarding his statement. This is to put you on notice 


that I am not representing Mr. White in the Civil cases.” 
Siitemelen. ee Plat is Plaintiffs Exhibit No. 16 in 
evidence. 


(The document referred to was marked Plaintiff’s 


Exhibit No. 16, and was received in evidence. ) 
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©. By Mr. Nourse: Now, when the answer which 
Mr. White had verified, and which you had prepared and 
verified and sent to Nir. Menzies were returned to you, 
I believe with his [174] letter of the 26th? 

A. believe thats right. 

Or ihes 26th: PC cs. 


Q. —what was done with them? 

A. They were in my office for about a day or two, 
and Mr. Menzies called by telephone, and I didn’t talk 
with him, but as a result of the telephone call my secre- 
tary, Miss Shaughnessy, returned those answers to Mr. 
Menzies, if I am correctly informed. I should state that 
is based on hearsay. 

©. Based on the practice in your office and which your 
office records show? 

A. No, that wouldn't be the practice in imiy ‘office: 
Tom and I had gotten a little hot over the thing, and I 
just refused to talk to him. 

Mr. Menzies: There isn’t any question about that. We 
admit we got them back. 

Mr. Nourse: You got them back? 

Mr. Menzies: Oh, Yes. 


Mr. Nourse: You may cross-examine. 


Cross Examination 
By Mr. Menzies: 
QO. Now, Mr. Holt, with respect to your handling 
the matter for Mr. White, you were only handling the 
criminal proceeding: is.that right? [175] 


A. That is right Mr. Mlenzies. 
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©. And when we had our first conversation in relation 
to the statements that Mr. White had given us, I told you 
he had denied to us that he ever been in an accident, 
didn’t I? 

A. Your statement was that he denied that he had 
hit these people. 


©. And also that he had not been involved in any 
traffic accident; is that right? 

A. You said that is what he had stated in that first 
statement that was given. 

@eelhat is right: 

A. That’s right, Mr. Menzies. 

©. Then you told me that he told you, and that you 
had come to the conclusion that he must have been asleep 
and might have hit them while he was asleep, that that 
was the only explanation that was possible; isn’t that 
COurect © 

A. That isn’t quite correct. The first time we had— 
I want to answer your question directly. Are you talking 
now about the first time we talked about him falling 
asleep and correcting his statement? 

QM. Yes. When was that? When do you recall that 
was? 

A. It was within anywhere from three to five days 
after that preliminary examination. 


Mr. Nourse: The preliminary examination? 


The Witness: Not the preliminary; the Coroner’s 
inquest. [176] 
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Q. By Mr. Menzies: Would this refresh your recol- 
lection: Wasn’t it on or about Monday, the 29th of July? 

A. No, we talked—wait a minute. Let me take a 
look here. 

©. It was on the long distance telephone? 

A. I talked to you at the U. S. Grant@itemerestinan 
about it. 

ry ©. Whee 

A. Within the next day or two, I think. You were up 
and down. 

©. What day was it? 

A. I can’t tell you, Mr. Menzies. I know it was be- 
fore the preliminary examination, and a few days after 
the Coroner’s inquest. 

OQ. Well, the Coroner's inquest was om Gime 23rd, 
wasn't it? Pe ats cortreer. 

QO. What day after that was it? 

A. I can’t possibly tell you. I don’t know which day 
it was. 

QO. Well, would this refresh your recollection, if I 
told you that we left San Diego the day, or, the morning 
following the Coroner’s inquest? 

A. No, it doesnt’ help my recollection, because | know 
it was sometime between the Coroner’s inquest and when 
he [177] pleaded guilty, and I can’t tell you what day. 
I didn’t make any notation. 

Q. Well, would this refresh your recollection: in the 
telephone conversation, and we will say it was the 29th, 
which was a Monday— 

A. That doesn’t help me, but go ahead. 

QO. —there was a call, and IT have forgotten whether 
you called me or I called you, and at that time the ques- 
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tion came up that Mr. White had intimated that he might 
enter a plea of guilty. 

A. I didn’t say anything like that. I discussed it. 

Q. No. Didn’t I call your attention to that fact? 

A. You and I headed right into it, and we talked very 
pointedly about this plea of guilty, and I talked to you 
about his correcting this statement of falling asleep. 

Q. You are positive that happened? 

Peo, Yes. 

QO. Where did it happen? 

A. Over the telephone. 

Q. Did that conversation take place in San Diego or 
between Los Angeles and San Diego? 

A. It couldn’t have been between Los Angeles and 
San Diego. I was in San Diego at my telephone, and I 
was talking to you, and whether you were in Los Angeles 
Gar the U.S) Grant, | cant be positive. | 173) 

Q. And in that conversation you told me that you 
weren't interested in the insurance angle of the case, and 
that you couldn’t represent Mr. White on that line, that 
you had enough to do in the criminal proceeding, didn’t 
you? 

A. No, you have the two conversations mixed. That 
was the later conversation. I talked to you before then. 

QO. Well, do you recall telling me that on or about the 
29th of July on the telephone? 

A. That was not what I said. When you asked me, 
-or suggested to me that I shouldn’t plead him guilty and 
go ahead and try this out, I said we had come to a parting 
of the ways, you had to protect your side of it, but I was 
primarily interested in this man’s liberty, and was going 
to use my best judgment. 
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Q. And you said you were not interested in the insur- 
ance and you did not represent Mr. White in so far as the 
insurance was concerned? 

A. Oh, that is qtireamicht. 

Q. And you did not represent him, as a matter of fact, 
in those insurance cases? 

You say [ did, or did not? 

Q. You did not? 

A. I did not, that’s right. 

Q. And you never did at any time? 

A. Only to this extent, that I drew the answers to try 


a 


[179] to protect the matters that have been referred to 


Q. And that was all? 

A. And that was all, and so stated at the time to you. 

Q. Do you recall in that conversation, or a subsequent 
one, I am not sure which, when you inquired about Mrs. 
Hawkins’ statement, and that I told you we would get it 
for you? 

A. You had told me that personally, Mr. Menzies, 
once before the preliminary, and on the day of the pre- 
liminary, and over the telephone, and you did it, as I re- 
member. You provided it for me. 

Q. And IJ also told you, did I not, that Mr. White had 
told us that the damage to the car had occurred at the 
Hollywood race track? 

A. That is not as I remember it. As I remember it, 
the statement was made that Mr. White said some damage 
was done to the front of his car at the Hollywood race 
track, but that he had not examined it. That 1s as I re- 
member the statement. 
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Q. But you do remember that subject being brought 
up? A. Oh, yes, of course. 

Q. You recall that in that conversation I told you that 
might be the story that he had given you, but he had given 
us a statement under oath denying that? 

Mr. Nourse: Denying what? 

Mr. Menzies: That he had been involved in an acci- 
dent. [180] 

The Witness: No, I don’t remember that, Mr. Men- 
zies. I remember you saying that he had stated to you 
that he was in no accident on the highway, so far as he 
knew, but we discussed the matter of falling asleep, and 
that it could have happened at that time. 

©. By Mr. Menzies: In that conversation isn’t it a 
fact that I told you that he had given us a sworn state- 
ment that he had not been involved in any accident? 

A. That’s right, and then we discussed about him 
wanting to correct his statement. 

©. And I told you that: he had never mentioned that 
to us? A. About falling asleep? 

Om Yes. 

A. Iam sorry, I will have to disagree with you very 
much on that, because I know you stated to me— 

QO. You said— 

Mr. Nourse: Let the witness finish his answer. 

©. By Mr. Menzies: Go ahead and finish your an- 
swer. 

A. Iam sorry. I didn’t mean to interrupt. I should 
have let you finish. 

Q. Go ahead. I interrupted you. 

A. You told me that on the first statement that you 
took from him that he had not mentioned it, and I called 
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your attention to the fact that he had spoken about him 
correcting [181] his statement, and having told me. It 
was about the 24th. That is when we had a long dis- 
cussion about it, you saying you were going to hold him to 
the written statement and— 

©. And I told you he had not told us that? 

A. No, sir. 

©. You don’t recall that? 

A. No, sir. lmeeall.a part of the statemame, You 
said that was not under oath, and [| said you could not do 
that. 

©. I told you regardless of what he told you, he was 
not under oath at that time, and he was under oath when 
he gave us the statement; do you recall that? 

A. I recall this, which is a shght variation. You 
said at the first time he made the statement he was under 
oath, and the statement he made the next day was not 
under oath, and you were holding him to the one under 
oath. I said, “What difference does it make, as long as 
it was shortly afterwards, and the first one was made 
when he was suffering from shock and was excited, and 
how could you be prejudiced by that?’ And you then 
cited a case to me. 

Q. And I told you it destroyed any possibility of a 
defense there, that if he pleaded guilty to the hit and run, 
that that element of it would be admissible, that the plea 
of guilty would be admissible in the civil actions? 

A. That is what you told me, and) youvalee said it 
would [182] be an admission of negligence. and I said. 
no, it would not, because that was not an element in hit- 
run. 

Mr. Menzies: That is all. 
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Redirect Examination 
By Mr. Nourse: 


Q. Just a moment, Mr. Holt. Counsel has asked you 
if you were appearing for Mr. White in the civil actions, 
he calls it in the insurance matters? A Wes asi 

Q. In what capacity were you acting when you told 
him about Mr. White’s having fallen asleep and believing 
he had hit the people while asleep and that he wanted to 
correct his statement? 

Mr. Menzies: Just a minute. I want to object to that 
on the ground it is argumentative and calls for an opinion 
and conclusion of the witness. That is the question the 
court has to decide. 

The Court: Who he was representing? 

Mr. Menzies: In what capacity he was representing 
him? 

The Court: In view of the questioning so far, I think 
it is proper. I think it is not up to the court to determine 
who he was representing. Proceed. 

The Witness: I was representing him in the criminal 
matter, and Mr. White had complained to me that he was 
not given the opportunity to correct his statement, and 
what should [183] be done about it. I said I would talk 
to Mr. Menzies about it, and I talked to him as I have 
stated. 

QO. Did you talk to him on that occasion at the request 
of Mr. White? 

OO Yes, sir. Mr. White talked to me in my office 
about it. 

Mr. Nourse: That is all. 

Mr. Menzies: That is all. 
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The Witness: May I be excused, to return to San 
Diego? 

The Court: Certainly. 

The Witness: Thank you very much. 


(Witness excused. ) 


Mr. Nourse: That is all. Thank you for your cour- 
tesy, Mr. Menzies, in permitting me to call him out of 


order. 


Mr. Menzies: I will call Mr. Harper. 


WILLIAM W. HARPER, 


called as a witness by and on behalf of the defendant 
Home Indemnity Company of New York, having been 
first duly sworn, was examined and testified as follows: 
Direct Examination 

The Clerk: Yotr fall maine, please? 

The Witness: William W. Harper. 

The Clerk: How do you spell your last name? 

The Witness: H-a-r-p-e-r. [184] 
By Mr. Menzies: 
What is your occupation, Mr. Harper? 
I am a consulting physicist. 


What is the work of a consulting physicist? 


PO Pre 


In my particular case I am engaged in the applica- 
tion of physics and the methods of applying physics to all 
types of criminal and civil investigations and examina- 
tions. 


Standard Accident Insurance, etc., et al. 345 


(Testimony of William W. Harper) 


Q. What preparatory study have you had for your 
profession? 

A. Well, I had two years at the University of Cali- 
fornia, Los Angeles, and four years at the California 
Institute of Technology, at Pasadena. 

Q. Were you connected with any of the police depart- 
ments of this State? 

A. For seven years after leaving Cal. Tech. I was 
connected with the Pasadena police department. 

QO. And were you connected with any governmental 
agency? 

A. For three years, during the war, I was connected 
with the Navy Department. 

Q. In what capacity? 

A. In technical investigations. 

QO. Were you assigned to any particular branch of the 
Navy? A. Intelligence, yes, sir. 

Q. During the time that you have been practicing your 
[185] profession, have you had occasion to investigate 
traffic accidents and damages, physical damages to auto- 
mobiles ? ue es, Ihave. 

Q. Did you make an investigation of one 1942 Lincoln 
Zephyr sedan, with a Nevada license, at my request? 

A. Yes, I did. 

QO. When did you make that examination? 

A. That was made on July 27, 1946. 

Q. And where? A. In San Diego. 

Q. Did you take any photographs as a result of your 
examination of the car? iM Sires li, alia), 


346 Home Indcinnity Company, etc. vs. 


(Testimony of William W. Harper) 


Q. I will show you here two photographs that have 
not been offered in evidence, and ask you whether or not 
you took those photographs. 

A. Yes, I did take them. 

Q. What portion of that 1942 Lincoln sedan did you 
take? 

A. These photographs disclose deformations and 
scratches on the left hood of the vehicle in question. 

Q. Did you also take photographs that are marked in 
evidence as Exhibits D, E, F, G, H and I? 

A. Yes, I did. 

Q. Did you take these five colored photographs or 
color transparencies? Do you have them here? [186] 

A. Perhaps these (indicating) are the ones. 

Q. Yes, they are. They are marked Exhibit K. 

A. Yes 

OQ. Now, assuming that that 1942 Lincoln sedan had 
collided with two human beings, a man and a woman, on 
the highway, was traveling at a speed of within the lawful 
limit of 40 to 50 miles an hour, and that prior to the im- 
pact there was a screeching of brakes, and a scream, that 
the woman was knocked approximately 50 feet. that is the 
body, and the man was knocked about 57 feet, that the 
car was then seen to pull over to the right of the road. 
straighten out and travel down the highway at a slower 
rate of speed. are you in a position to tell the court whe- 
ther or not such an impact would be felt by the driver of 
the can? A. Yes, | Sim: 

Mr. Nourse: Just a moment. Your Honor, that is 
not the subject of expert testimony. No foundation has 
been laid for expert testimony on that ground. Here is 
a consulting physicist. He is not a neurologist, he is not 
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a doctor. He is no more qualified to say whether it would 
be felt or whether it would awaken him or not but if he 
wants, I will say a person awake in the car would feel a 
jolt that would do that damage. I will stipulate that, if 
that is the only purpose of it. 

Mr. Menzies: You stipulate that a man couldn’t go 
through that kind of an accident without knowing 
it? [187] 

Mr. Nourse: No, I won’t stipulate that, and I don’t 
think any witness can testify to it. I object to this prof- 
fered evidence on that ground; that there is no foundation 
laid and it is not the subject of expert testimony. It is 
the very thing to be decided by the court when it hears 
all of the evidence as to what happened on this occasion. 

Mr. Menzies: I am trying to aid the court in reaching 
whatever conclusion he may. 

The Court: I think the physicial facts are proper, that 
the court can hear the facts and judge this particular case. 
I will sustain the objection. 

Q. By Mr. Menzies: Now, can you tell the court 
whether or not an impact, such as illustrated here in the 
photographs, would release any sound? 

pee ves, ll can: 

Q. And would it? A. Yes, it would. 

©. Can you tell the volume of that sound? 

Mr. Nourse: Measured how? 

' Mr. Menzies: That is what I will ask him after a 
while. 

The Court: Will you repeat that question, please? 


(The question was read.) 
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The Court: I do not believe that you have enough 
facts to ask a hypothetical question. I think he should 
know the kind of a car, if he is familiar with that car, 
and the weight [188] of the car. and the approximate 
speed, and so forth. J] think that ought to be in your 
questions on that. 

©. By Mr. Menzies: Do you know the approximate 
weight of a 1942 Lincoln Zephyr? 

A. Yes, it is about 4100 pounds. 

©. Do you know the gauge of the metal on the left 
front fender of a 1942 Lincoln Zephyr, particularly the 
car involved in this accident? 

A. It is 16-gauge, as I recall; 16-gauge. 

©. How thick is that in inches? 

A. I would have to estimate it without a table avail- 
able. I think it is in the vicinity of around twenty-five- 
thousandths, but I may be wrong by quite a bit. I am 
just guessing at it. 

Mr. Nourse: Twenty-five-thousandths of an inch 
thick ? 

The Witméss: Yes, 

©. By Mr. Menzies: Can you tell the court the ap- 
proximate amount of force or energy that it would take 
to depress that fender such as is illustrated in the photo- 
graphs there that have been offered in evidence, before 
your 

A. I don’t quite understand your question, Mr. Men- 
zies. Do you mean to make a deformation of the metal 
under laboratory conditions, or do you mean to produce 
this particular deformation? 

OQ. Under laboratory conditions, to depress it, or under 
[189] the conditions that existed in this case, where two 
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bodies were struck by a car traveling somewhere between 
40 and 50 miles an hour. 

A. I could assign a lower limit for it only. I could 
femeivestne exact value. 

QO. What would be the lower value? 

A. In my opinion, the force required to produce de- 
formation like that would be at least 2,000 pounds. 

Q. When you say 2,000 pounds, what do you mean by 
that? 

A. Well, 2,000 pounds of force is 2,000 pounds of 
weight. I mean that if a force or a weight of 2,000 
pounds acts on a fender which is rigidly held, you will 
begin to get deformations of the metal which will approxi- 
mate the deformation on this fender. 

©. When you say 2,000 pounds, does that mean those 
2,000 pounds are dropped any distance to produce that? 
Is it foot pounds, or what? 

A. Well, weight is not energy, and it would not be 
foot pounds. It is the actual force acting against the 
fete, 

Mr. Nourse: It would not be. What would it be? 


The Witness: It is the actual force acting against the 
fender, I think I said. 

QO. By Mr. Menzies: What do you mean by that? 

A. Well, I think I answered that. By the force would 
mean the same as a weight pressing against the fender 
and [190] causing it to lose any shape which it happened 
to have prior to the test. 

Q. Assuming that that object or car was traveling 
somewhere between 40 and 50 miles an hour and hit two 
human bodies, for the sake of the illustration, say weigh- 
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ing 200 pounds, what amount of energy would you expect 
to find had been released there? 
A. May I have the question again, please? 


(The question was read.) 


Mr. Nourse: You mean 200 pounds each? 

Mr. Menzies: A total of 200 pounds. 

Mr. Nourse: Objected to as assuming facts not in 
evidence. 

The Court: There has been no evidence of the weight 
of the bodies. I will permit the witness to answer and if 
it isn’t connected up I will have to disregard the testimony. 
You may answer it. 

The Witness: Ihe enerey of the vehiclemecii em 
speeds between 40 and 50 miles an hour would be within 
the range of 250 and 350 thousand foot pounds, and the 
energy acquired by the bodies as a result of the impact 
would be in the range of from 10 to 20 thousand foot 
pounds if the aggregate weight was 200 pounds. 

©. By Mr. Menzies: Would any of that force or 
energy be transmitted to anyone operating the car? [191] 

A. Necessarily so, yes, sir. 

Q. In what way would that be done? 

A. By direct mechanical contact. The shock resulting 
from the impact between the vehicle and the object or 
bodies in the road would be mechanically transmitted to 
any occupants of the vehicle. 

QO. What, 1f anything, would occur, if you know, with 
the occupants of the vehicle? Would he remain station- 
ary, or be thrown forward, or back? 

A. The occupant or any object within the car would 
tend to maintain its motion and the sudden disturbance 
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produced by the impact would have the final result of 
throwing bodies or objects in the car forward. 

Q. What would happen to any object struck, if you 
know? 

A. Well, it would have—it would acquire a forward 
velocity and energy in the direction the car was traveling 
which struck it. 

Q. Ha car struck an object with the left side of it, 
would it have a tendency to cause the car to swerve one 
way or another? 

A. Yes, it would cause the car to turn toward the cor- 
ner upon which it had been struck. 

Q. That would be true whether it hit a human body 
or hit another object? A. That is right [192] 

Q. So long as that object was a movable object? 

A. It would not have to be movable. 

Q. Then, if you know, what would occur? 

A. To what? 

©. According to the laws of gravity or motion? 

A. What would occur? 

The Court: I don’t think the question is clear, counsel. 

Mr. Menzies: To the car. 


Mr. Nourse: You mean what goes up must come 
down? 

Mr. Menzies: You are right. 

Mr. Nourse: I guess we will stipulate to that. 

The Court: All right. Proceed to the next question. 

Q. By Mr. Menzies: What effect would a blow such 
as caused the damage that is illustrated in those photo- 
graphs have on the direction of the car? 


A. It would change the direction. 
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©. And once the direction was changed, would there 
be a tendency of the car to follow that direction? 

A. Yes, unless it was acted on by other forces. 

©. And when you say “other forces,” what) domyeu 
mean? 

A. Well, a subsequent collision with some other object, 
either movable or fixed, or by human control. 

Mr. Menzies: That is all. [193] 


Cross Examination 


By Mr. Nourse: 


©. Mr. Harper, you say you were employed by Mr. 
Menzies to go to San Diego to examine this car? 

Be Yes sir. 

©. 1 take it, wou were employed betore tie. 

The Court: Before what? 

©. By Mr. Nourse: Before the 27th of July, 1946? 

A. Well, I believe my employment perhaps technically 
began on the 26th, because I left for San Dtego on the 


Q. Did anybody go with you? A. Mi Gwite. 
©. I mean, anyone from the Home Indemnity? 

A. No. 

©. What were your instructions? 


A. To make an examination of an automobile bearing 
a certain license number and involved in this traffic acci- 
dent. 

©. To determine what? 

A. To determine the extent of the physical damage, 
and then at that time to determine whether or not the car 
had collided with some fixed object or with another ve- 
hicle, or with human beings. 
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Q. And you made the examination for that purpose? 

A. Well, for those purposes. 

Q. Yes, for those purposes? [194] 

A. That’s right. 

Q. Did you have anything to do with determining 
whether or not the marks on the car disclose whether it 
was human beings, whether it was human bodies, or what? 

A. I did pursue that examination for a few days sub- 
sequent to my return from San Diego and had partially 
completed the identification of certain human material on 
iiemeat. 

Q. What conclusions did you come to as to whether or 
not this car had hit human beings? 

A. I concluded that it had. 

Q. Did you conclude that from the nature of the dam- 
age to the car? 

A. From the nature of the damage combined with the 
microscopic evidence which I found on the car. 

Q. Did you report that to the Home Indemnity, your 
conclusion? 

A. Yes, I did. I reported to Mr. Menzies. 

QO. When did you make that report? 

A. Well, I made a verbal report, as I recall, to Mr. 
Menzies a few days after I returned from San Diego. 

Q. Before the 3lst. anyway? 

A. Before the 3lst of July? 

Q. Yes. 

A. I don’t believe so, no. I think it was subsequent 
to the first of August that I made even a verbal re- 
tere, |S) 

QO. But you did then? ee 

Q. Did you make a written report? A. Yes. 
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Q. How long before your written report had you made 
your oral report? 

A. Oh, I believe it was several weeks. 

Q. Give me your best estimate of it. 

A. Well, that is my estimate at this time without 
actually looking it up. 

Mr. Nourse: Can you give me his written report, so 
that we can get the approximate date of his oral report? 

Mr. Menzies: I think so. 

Mr. Nourse: While counsel is looking for that, I will 
proceed, vour Honor. I would like to have it though. 

Mr. Menzies: I will try to find it for you, Paul. 

©. By Mr. Nourse: Now, you say that it would 
take about 2,000 pounds to do this damage? That was 
your direct testimony? 

A. No, that isn’t my direct testimony, I don’t believe. 

Mr. Nourse: I would like to have that read, your 
Honor. Have you got your notes? 

Mr. Menzies: He didn’t say “foot pounds.” 

The Court: Mr. Witness, what did you mean? You 
used the weight, 2,000 pounds. What did you mean by 
that? [196] 

The Witness: Well, my testimony, as I recall it. was 
that it would be my opinion that at least 2,000 pounds of 
force would be required to approximate the deformation 
that was seen in these photographs, or the damage which 
TI saw on the car. The actual value required to reproduce 
thessame damage might run much higher than That. Tf 
assigned what in my opinion would be a minimum limit 
required to produce that. 

Mr. Menzies: That was August 5th, the date of that 


report. 
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Q. By Mr. Nourse: All right. Now, let’s assume 
that. How many foot pounds of energy,—how fast would 
a car weighing—4100 pounds, you say? ue oes: 

Q. —have to be traveling to generate 2,000 foot 
pounds of energy? 

A. Well, a car would generate 2,000 foot pounds of 
energy at a very low speed. The 2,000 foot pounds of 
energy is not 2,000 pounds of force. 

Q. All right. Was it 2,000 pounds of force that you 
were talking about— A. Jam talking about— 

QO. —that caused this deformation? 

A. Iam talking about a static load, you might say, 
of 2,000 pounds, being the minimum required to produce 
the approximate deformation of this type. That is not 
energy. [197] 

Q. 2,000 pounds of what? Energy or— 

A. 2,000 pounds of force. 

Q. What is the difference between force and energy? 

A. Well, there is a great deal of difference. Energy 
involves weight or force as a factor. Force is best de- 


fined by Newton’s laws of motion. 


Q. That is foot pounds, then, isn’t it? 

A. Force? 

OO Yes, 
' A. No, force is pounds. Energy is foot pounds. 

QO. Well, if IT put a 10-pound weight on here, what 
Navemleoote A. You have 10 pounds of force. 


Q. Just resting on there? oe Diaitiee vicine 
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Q. So that you think that 2,000 pounds, or, that it 
would take 2,000 pounds resting on that fender to distort 
1b 

A. Well, to that approximate degree, yes. That would 
be a static type of test. 

©. Now, how far would you have to drop a 100-pound 
weight on to there to get that same amount of force? 

A. Pwentry eer 

Q. Twenty feet. So that 1f you had something that 
collided—if that car was traveling, then a car avould halve 
to be traveling how fast, a car weighing 4100 pounds 
would [198] have to be going how fast to cause that dam- 
age if it hit something weight 100 pounds? 

A. Well, you mean a pedestrian, in other words, some- 
thing that is on the surface of the ground, the earth? 

Q. Yes, only attached by gravity to the ground. 

A. In my opinion, it would take velocities between 40 
and 60 miles of the vehicle to produce that damage with a 
collision with a pedestrian. 

Q. Idid not ask that. I asked you how much it would 
take to produce 2,000 pounds of force. 

A. Well, you can’t relate— 

Q. You mean 

Mr. Menzies: Just let him finish his answer. 

The Witness: You can’t relate energy of a vehicle in 
foot pounds to a 2,000-pound force. It is like equating 


apples to bananas. They are two different things. 

Q. By Mr. Nourse: Then there is no way you can 
determine how fast the vehicle was going to cause a force 
of 2,000 pounds when it hits an object weighing 100 
pounds? 

A. Well, not along that route, you can’t, no. 
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Q. Now, when you say that this would cause the ve- 
hicle to turn to the left when it is hit on the left front 
fender, that would depend a great deal, would it not, upon 
the mass of the object it hit? 

A. Well, the extent of the turn would depend upon 
the [199] mass, but the turn would be to the left, and the 
greater the bulk or mass of the object struck and the 
greater the dimensions of the vehicle, of course, the 
greater the magnitude of the turn would be. 

Q. Also, it would depend upon the rigidity of the 
front of that vehicle, wouldn’t it? 

A. Well, no, I don’t believe it would. I think all 
automobiles are sufficiently rigid and enough of one in- 
tegrated piece of mechanism so that you can’t say one 
automobile is less rigid than another from the standpoint 
of changing direction upon collision. 

©. That is caused then by the forcing back,—any 
change of direction has to be something enough to force 
back the left side of the car while the right-hand side goes 
ahead; isn’t that right? 

A. That is one way of looking at it. That is approxi- 
mately correct, yes. 

Q. So if the whole thing is a rigid frame, the tendency 
is far the heavier object weighing 4,000 pounds, or 4100 
pounds, hitting one weighing 100 pounds, to go on along 
in the same direction, isn’t it? A. No; no. 

©. The component forces are there, are they not? 

A. Yes, but there is a resistive force due to the 100 
pound object you are speaking about, which is directed 
not along [200] the center, what may be the center of 
gravity of the car, but off to the left of it. and even 
though it is relatively small as compared with the for- 
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ward momentum of the car, it will, of course, cause the 
car to swerve or turn to the left. 

Mr. Menzies: The date of that report is August 5th. 

Mr. Nourse: August 5th? 

Mr. Menzies: That is right. 

QO. By Mr. Nourse: That was when your written 
report was made. So is it your memory that you made 
an oral report a week or two before that to Mr. Menzies? 
Is that right? I don’t want to get you back before the 
accident occurred, and two weeks would take you back 
before it occurred. 

A. No, I went down on the night of the 27th, I mean 
the 26th, and the day of the 27th of July, and several days 
passed before I had completed my laboratory examination, 
and I was of the opinion that another week or two had 
transpired before my written report was in, but whatever 
the date is there, that is the date. 

Q. But some date before the written report you made 
your oral report? A. That is correct, ye 

Q. And you did advise them that, in your opinion, 
this car had collided with a human body? 

A. That is correct, yes, sir. 

Q. Did you advise them then that you thought the 
bodies [201] were of these two people who had been 
killed at Solano Beach? 

A. No, I did not. I had not had an opportunity to 
examine the bodies of the victims or the clothing which 
they had worn, and I had not progressed in my investiga- 
tion far enough to express an opinion that those people 
were the particular people involved in this collision. 

Q. But you did advise them, then, prior to your writ- 
ten report that the nature of the indentations showed there 
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that it had not been a solid object that the car hit, didn’t 
you? A. That is correct, yes, sir. 


Mr. Menzies: That is all. 


Q. By Mr. Luce: Just a question or two, Mr. Har- 
per. When the car struck a human being or a pedestrian 
on the left-hand side, you say it would cause the car to 
deflect to the left? A. Yes. 


Q. You do not mean to say it would continue on that 
same course until controlled by human hands, do you? 

A. No, I would say it would continue on that same 
course until it was acted upon by some internal force. 

Q. It might be acted upon by some internal force like 
the steering knuckles, or the wheels, or tires, or something 
like that? Ee Now| 202| 


©. It would not change the direction? 

A. The only thing internal to the car that would cause 
the car to change direction would be someone operating 
the steering wheel or falling against it or touching it, 
doing something to change it. 

©. But suppose, Mr. Harper, you started a car down 
the highway with nobody in it, would you say that car 
would continue on that same straight course that it starts 
on? 

A. Well, according to Newton’s first law of motion, 
it will. It will continue on the same path until some ex- 
ternal force operates on it. From a practical standpoint, 
if you start a car down a street without a driver, it is 
going to fall short of obeying Newton’s first law of mo- 
tion because there are small imperfections in the road sur- 
face, and it may hit a curb, and so it will not follow New- 
ton’s first law of motion perfectly. But that is the nature 
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of motion, for that car to continue in a straight line unless 
acted upon by some external force. 

Q. Then what you are talking about is just pure 
theory, is it not? 

A. Well, it is theory that has been in application to 
engineering work for 200 years. So if that is theory, 
then it is theory. But we use it in everyday engineering 
problems. 

Q. Forgetting your theory for a moment, you know, 
Mr. Harper, that a car will not continue in a straight line 
[203] ordinarily when it is turned loose without any 
driver handling the wheel on any road, don’t you? 

A. You get it on a flat, smooth surface and I won’t 
agree with you, because in the absence of any external 
forces it will continue in a straight line after its motion 
has been started in that direction. 

Q. Well, take any highway that you ever saw or know 
anything about, would you say that the car would con- 
tinue in a straight line? 

A. No, sir, not on any average highway, it won't. 

Q. It is apt to go from one side to the other? 

A. Yes, it can go bouncing from one curb to another 
curb. or from one lamp post to another. 

Q. Without any lamp posts or curb lines, it won’t 
continue in a straight line? 

A. Well, unless there are external forces, or someone 
changing the direction— 

Q. There will be external forces acting on it without 
the human hand at the wheel, won’t there? 


A. Objects in the road, yes. 
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Q. Not the surface on the road, but just the road’s 
contour ? 

A. That will; the contour of the road can introduce 
forces, or if the road is super-elevated. 

QO. If there is only a slight elevation, isn’t the effect 
[204] of it directed on the front tires? 

A. Yes, if there is any elevation, it will affect it some, 
and the greater the elevation, the greater the effect the 
force of it will have in changing the direction of it. 

Q. You wouldn’t call those objects? 

A. They are not obstacles, but the force that is created 
by the super-elevation of a road or created by a pebble 
or a rock is a force, an external force operating on the 
car. 

Q. And that will cause it to change direction without 
a human hand on the car? 

A. If they are of sufficient magnitude, the direction 
will change, unquestionably. 

Mr. Luce: That is all. 

By Mr. Nourse: Just one further question. 

Q. Are you familiar with that highway there? 

A. Yes, sir. 

Q. That is a crowned highway, that is, the highest 
point of the surface is at about the center, so that water 
will run off both ways? Aves. 

Q. A car left alone there, if its wheels are properly 
canted, will tend to go down the grade; is that right? 


A. Well, I don’t know what you mean by “grade.” 
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Q. Well, I mean it will go down the slope. If the 
pavement slopes to the right, the car will tend to go to 
the right; [205] is thagenrent ? A. That's right, yes. 

Mr. Nourse: That is all. 

Mr. Menzies: That is all. 

The Court: That is all. 

(Witness excused. ) 

The Court: We will take our afternoon recess. 


(A short recess was taken. ) 


Mr. Menzies: Your Honor, may I ask the last witness 
one further question? 


The Court: Yes. 


WILLS W. HARPER, 
recalled as a witness for the defendant Home Indemnity 
Company of New York, having been previously sworn, 
was examined and testified further as follows: 
Redirect Examination 
By Mr. Menzies: 

Q. Mr. Harper, Mr. Nourse asked you if a car swung 
to the right and there was a slight crown in the road, 
would it continue going that way. Assuming the car 
came down the highway and struck an object. and it con- 
tinued to the left, would it continue on going to the left? 

A. Until acted on by some external force, yes, sir. 

Mr. Menzies: That is alll. 

Mr. Nourse: That is all. 


(Witness excused.) [206] 
Nir. Menzies: Dr. Parkin, 
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DR. VICTOR PARKIN, 


called as a witness by and on behalf of the defendant 
Home Indemnity Company of New York, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 


The Clerk: Will you state your full name, please? 

die Witness: Victor Parkin. 
The Clerk: P-a-r-k-i-n? 
The Witness: That’s right. 
By Mr. Menzies: 

Q. Doctor, what is your profession? 

A. Psysician and surgeon. 

Q. How long have you been practicing that profes- 
sion? A. Thirty-four years. 

Q. Pardon? 

A. Thirty-four or thirty-five years. 

QO. Have you specialized in any particular branch of 
medicine ? ie Ges, Sit, 

QO. What? A. Mental and nervous diseases. 

Q. Have you specialized in mental and nervous re- 
actions of individuals? A. Yes, siraiZog| 

QO. Now, Doctor, assuming that an automobile weigh- 
ing approximately 4100 pounds, traveling down the high- 
way at in the neighborhood of 40 or 50 miles an hour 
struck two human beings, a man and a woman, with the 
resultant damage to the automobile as shown in Defend- 
ant’s Exhibit H and Defendant’s Exhibit D— 

.Mr. Menzies: These were not marked. I believe they 
were offered in evidence, your Honor. I will offer them 
again. Mr. Harper testified in relation to taking them. 

The Court: The clerk has assigned a number to them, 
Starting wit) DGD Ge Peace 
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Mr. Menzies: When Mr. Harper was on the stand I 
thought I offered them. 

The Court: Yes, they were offered, and the clerk gave 
you a number, D, E, F, and so forth. 

The Clerk: I think not, your Honor, we had photo- 
graphs up to H and I, but those were not these. These 
are new photographs. 

Mr. Nourse: What are these? I haven’t seen them. 

Mr. Menzies: Yes. I showed you those. They are 
of the hood of the car. 

Mr. Menzies: I thought they were all offered, then. 

The Clerk: Are they admitted, your Honor? 

Mie Court: ves: 

The Clerk: These will be Defendant Home’s Exhibits 
L and M. [208] 


(The documents referred to were marked Defendant 
Home Indemnity Company Exhibits L and M, and were 
received in evidence. ) 


Q. By Mr. Menzies: (Continuing)—could you tell 
the court whether or not any human being driving the car 
who passed through a collision such as has been described 
to you there, and as illustrated by those exhibits, would 
not know he had struck an object? 

Mr. Nourse: If the court please, we object to that as 
no foundation laid and not a matter for expert testimony. 

Mr. Luce: And all the factors are not included in the 
hypothetical question. 

The Court: That is the objection. There are not suffi- 
cient facts in the hypothetical question there, counsel. 

Mr. Menzies: Very well. I will reframe it. 
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being was driving, that is, an adult human being was 
driving an automobile, a 1941 Lincoln Zephyr that 
weighed approximately 4100 pounds, on highway 101 in 
a southerly direction in San Diego County, and was 
traveling at night at a speed somewhere between 40 and 
50 miles an hour, and collided with two human beings, one 
a man and the other a woman, and knocked the bodies 50 
feet in the case of the woman and 57 feet in the case of 
the man, and the car continued on its course; slowed down, 
pulled over slightly to the right, and proceeded to leave 
[209] the scene of the accident. Can you tell whether or 
not the driver of such a vehicle could go through such an 
accident without knowing he had struck a human being, — 
struck some human beings or objects? 

Mr. Luce: We object, if the court please, on the 
ground no proper foundation has been laid and all the 
factors are not included in the question. I submit, your 
Honor, that it would depend a whole lot upon the condi- 
tion of the driver, as to being asleep or awake, to what 
degree he was asleep or how the sleep had affected him, 
and numerous factors of that kind. 

The Court: Well, that is the issue that the court has 
before it, and if that is the subject of the expert examina- 
tion, the objection goes to the weight. I will permit him 
to answer. You may answer. 

The Witness: I believe he could not pass through such 


an accident without being aware of the accident. 
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©. By Mr. Menzies: Upon what do you base your 
conclusion that he could not pass through such an acci- 
dent without being aware of it? 

A. Because the automobile that he was driving, hav- 
ing hit an object, in this case assumed to be a human 
being, with force sufficient to produce the deformation 
shown in this picture, the force would be transmitted 
along the car to the seat, and the individual, if he were 
conscious at the time, [210] would be conscious that the 
car had struck an object with great force. 


©. Assuming that the driver contended that he was 
asleep, would such an accident arouse him? 


A. In my opinion, it would. 


Q. Upon what do you base that opinion? 

A. The amount of force; the sound. For instance, 
for one thing, the noise that would be created by the im- 
pact, and the transmission of the impulse to the individual 
would wake him up, unless he were, of course, very sound 
asleep or under the influence of drugs or alcohol. 


Q. Assuming there was no evidence of either drugs 
or alcohol, Doctor, would such a blow wake the individual 
up and drive home the knowledge that he had been in a 
collision? 

A. I would say it would. I have just got to take the 
common sense view of it, that the man was driving the 
car at aug@reat rate of spéed, aid if he had@beem acicep 
for more than a few seconds, the car would have departed 
from the road, so he could not have been asleep for long, 
or if he were asleep, it was very, very lightly so. 


Mr. Menzies: You may examine. 
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Cross Examination 
By Mr. Nourse: 
Q. Doctor, in your experience you find that various 
individuals react differently; some react quickly and some 
[211] slowly, do they not? Ay Wihhat isetauewave-: 


QO. What? A. That is correct, yes, sir. 


©. And some people fall asleep—you know people who 
would lie down and be asleep in no time, practically, don’t 
your 

A. There are rare individuals who can lie down and 
be asleep that way, yes. 


Q. And some people waken to full consciousness im- 
mediately upon a stimulus? Po iter der 


Q. And others come to full consciousness more slow- 
ly? pe Ounect: 


©. Sometimes it takes at least a second for people to 
get to full consciousness again after being asleep; is that 
right? 

A. I think that depends upon how long they are asleep 
and the depth of the sleep. 

Q. Well, these individuals that have fallen asleep and 
have lost consciousness, sometimes it takes as much as a 
second until they are oriented again? 

A. Yes, sir. 

QO. Doctor, even with many of them it will take a half 
a second or more to do that, will it not,—with many | 212] 
individuals? 

A. Yes, if you are asleep a space of time is necessary 
to awaken to full consciousness, yes. 
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©. If you are awakened to full consciousness by shock, 
such as described here, a stimulus or force, there is apt 
to be confusion in regaining consciousness, is there not? 

A. Yes, if he is asleep, he has to re-orient himself 
again. 

Mr. Nourse: That is all. 

O. By Mr. Luce: Doctor Parkin, you dont know 
how far a man might drive a car, or a car might proceed 
with a person asleep at the wheel in a relatively straight 
line, do you? 

A. No, except from personal experience. 

._ Q. Only from your own experience? 

A. Yes, I do know that. 

QO. But you wouldn’t know as to someone else's ex- 
perience? 

A. How far the car might proceed whilst they are 
asleep without deviating from a straight line? 

©. Yes, a relatively straight line. 

A. Well, I think that is just a matter of common ex- 
perience and knowledge. Anyone who has driven a car 
knows that. 

Q. Well, you couldn’t be definite about it, could you? 

A. No, sir; it depends upon the car, the crown of the 
road, the condition of the tires, and various other factors. 

Q. For all you know, a person might proceed a half a 
[213] mile in a car in a relatively straight line and be 
asleep at the wheel? 

A. I think that would be an extremely improbable 
occurrence. You might on a skating rink and a perfectly 
smooth surface, but just as has been explained by the 
witness, Mr. Harper, that Newton’s law of motion enters 
in there and the various components of force. 
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Q. I understood him to say that the car would proceed 
in a straight line. 

A. So it would, if there were not any operation of an 
opposite force. 

Q. You are not basing your last answers on your 
medical training and experience, are you? 

oe That? 

ren ves. 

A. No, it goes back to my premedical work. 

iigeltce: Thatasvall 

Mr. Menzies: That is all. 

Whe Court: That iseall 


(Witness excused. ) 


PMD WILKIE, 


called as a witness by and on behalf of the Home In- 
demnity Company of New York, having been first duly 
sworn, was examined and testified as follows: [214] 
The Clerk: Will you state your full name, please? 
The Witness: Fred W. Wilkie. 
The Clerk: How do you spell Wilkie? 
The Witness: W-i-l-k-i-e. 
Mie Court: Whe first name is? 
Mittet@lerk; Pred \V., your Honor 
By Mr. Menzies: 
Q. Mr. Wilkie, what is your business or occupation? 
A. Assistant probation officer of San Diego County. 
©. During the course of your official duties as as- 
sistant probation officer of San Diego County. did you 
have occasion to interview the defendant in this ange 


George White? eo eaclicls 
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Q. Did you make a report of that investigation and 
conversation with Mr. White to the Superior Court in 
and for the County of San Diego? 

A. The report covered the conversation and other 
matters taken up in the investigation. 

QO. Now, do you recall when you first talked to Mr. 
White about his application for probation? 

A. I think it was on the 6th of August, 1946, the 
date that he entered his plea in the Superior Court. 

QO. Where did that conversation take place? 

A. It took place in the San Diego County Probation 
Office, [215] in the Adult Division. 

©. Was anyone else present in that conversation be- 
sides yourself and Mr. White? 

A. The conversatian was held in a room where there 
are other officers, but they were merely coming and going; 
no one sat in on the conversation. 

Q. Do you recall what Mr. White said to you and 
what you said to him at that time? 

A. In substance, yes. 

Q. Would it help you if you saw your written report, 
to refresh your recollection as to what transpired there? 

A. I think I can recall it. The conversation covered 
a good many things. 

Q. Just tell us what that conversation was, please. 

A. Inthe course of the conversation I questioned Mr. 
White about many things. 

Mr. Nourse: Just a moment. 

he ‘Comitsea cs. 

Mr. Nourse: Iam going to object to this, your Tonor, 
as entirely immaterial, unless counsel states that his pur- 
pose is either to impeach Mr. White, when called, which 
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it seems to me is a little out of order, or that what they 
are going to show is that this information was conveyed 
to them prior to the time they disclaimed in this matter, 
because any statement made by White which did not reach 
the defendant, Home, [216] could not possibly have mis- 
led them, and it could not possibly have any connection 
with his report of this accident or his co-operation with 
them as an insurer in this case. 

Now, if counsel states that he intends to show that this 
was conveyed to the Home and brought to their attention, 
or he intends to show that White had made a misstate- 
ment through this thing, or it will impeach him, I will 
have no objection. 

The Court: J assume that is the purpose. I can’t see 
any other purpose. Proceed, counsel. 

©. By Mr. Menzies: Just tell us what conversation 
you had with Mr. White relative to the facts and circum- 
stances surrounding an accident that occurred on or about 
the 20th of July, 1946, at or near Solano Beach. 

A. I asked Mr. White what his recollection of the 
accident was. Mr. White stated that he assumed that his 
car, or, I should say, that his car had been definitely con- 
nected with the accident in question, and he assumed that 
he was, therefore, the driver of the car, so-called, and 
had accordingly entered a plea of guilty, but that he 
didn’t recall any accident taking place and knew nothing 
of hitting anyone. 

I asked Mr. White to explain, and he said that he was 
asleep, or that he fell asleep while driving his car, and 
he assumed that if he struck anyone, it happened while he 
was asleep. I then asked him if he had experienced 
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drowsiness or sleepiness prior to the time that he actually 
went to sleep, [217] and he said that he hadn’t. 

As I recall, I asked him what it was that woke him, 
and he said that he didn’t know for sure what did cause 
him to wake up. I asked him if he heard anything that 
resembled a sound of something hitting the car, a thud, 
or something in the nature of glass breaking or hitting 
the pavement, or hitting the car. He said he didn’t recall 
hearing anything like that. 

I asked him how fast he was traveling just prior to 
falling asleep, and he said that he rarely drove fast. and 
that he was traveling at that time at his ordinary rate of 
speed, about 40 or 45 miles an hour. 

I asked Mr. White what the position of his car was on 
the highway when he became conscious. As I recall, my 
question was if his car was on either shoulder of the road, 
or if it was straddling any of the white lines on the pave- 
ment, or just where it was situated when he became con- 
scious. And he said it was approximately in the position 
that it should be normally upon the highway, or in the 
westerly lane of traffic heading south, that it wasn’t in the 
center lane, or straddling any white line, but just about 
where it should be on the highway. 

I asked him how fast he was traveling when he woke 
up, and he said that the car was almost at a dead halt, 
that it was necessary for him to shift into low gear in 
order to start [218] up again. 

I asked him if he stopped anywhere between the scene 
of the accident and the time that he was stopped bv the 
traffic officer in San Diego to discharge any passengers 
who might have been with him, and he said that he was 
traveling alone, and that he didn’t discharge anyone. 
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T asked him if he had observed any of the damage on 
his car, or if he had noticed that the left headlight was 
not burning, and he said that he didn’t notice that, and 
he didn’t notice any damage. 

I asked him if he inspected the car or observed any 
damage when apprehended, or when stopped by the traffic 
officer, or later when he arrived at the police station, and 
he said that he hadn’t. 

As I recall, he stated that he didn’t get out of the car 
when first stopped by the traffic officer, but that when he 
drew up to the police station in San Diego, he got out of 
the right side of the car, and the damage was on the left 
side; consequently, he didn’t see the damage then, but he 
did see the officers taking the flash light pictures of the 
car, but he didn’t examine it at that time, and actually 
didn’t know what the extent of the damage was until he 
saw pictures of the car in the paper. 

I don’t know, but right offhand I think of nothing else 
concerning the accident itself. [219] 

Q. Did you ask him anything about the damage to the 
front end of the car, as to where that occurred? 

A. Iasked him about a previous statement which was 
attributed to him, as having been made to the arresting 
officers, as to the damage taking place at a race track in 
Los Angeles, and he said that he had reference to other 
damage there of a minor nature, but he didn’t specify 
what it was. 

- Q. Did you ask him what the damage was of a minor 
nature? AY As I recall) I didnt 

Q. Was anything said by you to Mr. White, in sum 
or substance or effect, “You know if you will tell the 
truth, it will be much simpler. for you,” or words to that 
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effect, and he told you that, “If the judge and the district 
attorney were right there, and they would say I would go 
free if I said I knew I hit people—I said, ‘O.K. I hit the 
people,’ but I was lying when I tell you that I knew I hit 
titeina’ ? 

A. I recall something of that conversation, but that 
was a subsequent conversation. 

Q. That was a subsequent conversation. How many 
conversations did you have with Mr. White? 

A. I know of two definitely. I think I talked with 
him by phone once, but nothing important transpired. 

Q. Did you have two conversations with Mr. White 
about the damage to his car and what occurred on the 
20th at or near [220] Solano Beach? 

A. On about three days before, I believe, the proba- 
tion hearing—the probation hearing was August 23rd, 
as I recall, 1946—I asked Mr. White to come to the office 
at that time because I had some matters I wanted to dis- 
cuss with him, and it was at that conversation that the 
matters came up which you have just inquired about. 

QO. What brought that subject up? 

Mr. Nourse: The subject now is as to the statement 
about the District Attorney and the Judge being there? 

iiceMenzies: Wee 

The Witness: Well, I advised Mr. White that I had 
completed what investigation I felt was necessary in the 
case in order to submit my report to the court, and told 
him that I couldn’t personally accept his story as fully 
true, and J] felt that he was going to run into trouble in- 
sofar as convincing the court of his statement, and in his 
own interest I advised him if he had any changes which 
he desired to make before the report was submitted, that 
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that would be the best time to do it. Mr. White replied 
that the statements which he had previously given were 
accurate and correct, to the best of his knowledge, and 
that he could not change them; that if he did, he would 
be telling a lie then, and I advised him if that were true, 
I wouldn’t want him to change his story. 

©. Now, was your report filed with the Superior Court 
[221] there in San Diego County in the case of People 
against White? A Yes, it@was. 

Q. It became a part of the record of that proceeding? 

pemey co, Sit, a Part of it, that ts right, 

Mr. Menzies: You may examine. 


Cross Examination 


By Mr. Nourse: 

QO. Mr. Wilkie, isn’t this the substance of what Mr. 
White said to you on this occasion on the 23rd, and what 
you said to him,— 

PS Onithe 2ord, Wdon’t recall that. 

QO. —or, the second time that you have related here, 
when you called him into the office and you told him you 
personally could not believe his story that he had been 
asleep and didn’t know he hit anybody, then didn’t you 
say to him, “T think that if you told the court that you 
had hit them and become frightened and left, that the 
court would be more lenient with you than if you tell this 
story?’ I mean the substance or effect of what you said 
to him, and that you then went on to say, “If that isn’t 
tienen you tad better tell the Mirth eabomnitsno. | 
Isn’t that the substance of what you said to him? 

A. Well, if I understand you correctly, it is, in part. 
I told him that I didn’t, or I couldn’t fully accept his 
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story and I didn’t think the court would fully accept 
it eca"| 

Q. Didn’t you tell him you thought the court would 
be harsher with him in the sentence or on the question of 
probation if he maintained that story? 

A. I did say that, in my opinion, the court couldn’t 
accept it or wouldn’t accept it, and in that event if the 
court felt that he were not telling the truth, it would 
perhaps be worse for him, yes. 

O. And “then didnt he say, “Ii you brogeine ite 
District Attorney, and the Judge, and everybody, and 
they said, “Well, if you say you hit these people. you will 
get off free,’ I would tell them, ‘Yes, I} hit them; but I 
would also tell you I am telling a lie’”’? Isn’t that about 
what he said? 

A. I don’t recall that. He did say something about— 
well, let’s see—that is a little bit hazy in my mind, but 
there was some mention made of the fact by Mr. White 
that regardless of who he had to make the statement to, 
he couldn’t tell any other story than the one he had; other- 
wise, he would be lying. 

Mr. Menzies: “Waaigisvall: 

Mr. Luce: That isealh 

Mr. Nourse: That is all. 

Mr. Menzies: May this witness be excused, your 
Honor? 

The Court: Any objection, counsel? 

(No response.) [223] 

The Court: “Hie may be excused. 


(Witness excused.) 
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WILEARD VA] RIGBY 


called as a witness by and on behalf of the defendant 
Home Indemnity Company of New York, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 


The Clerk: Wi§ll you state your full name, please. 
The Witness: Willard A. Rigley, R-i-g-l-e-y. 
By Mr. Menzies: 

Q. Mr. Rigley, what is your business or occupation? 

A. Deputy sheriff, San Diego County. 

Q. Directing your attention to the 20th day of July, 
1946, did you have occasion to investigate an accident at 
Solano Beach? eee ledid. 

©. Did you observe whether or not there was a man 
and woman injured as a result of that accident? 

i. SEES. Site, 

Q. Can you give us the size and approximate weight 
of the woman? 

A. Oh, I would say she was in the neighborhood of 
118 pounds. 

QO. And the man? 

A. I would approximate him at about 160. [224] 

Q. You didn’t talk to Mr. White at any time about the 
accident ? 

A. No, sir, I didn’t. I got there shortly— 

Mr. Menzies: He has answered the question, I think, 
your Honor. 

The Court: Hower 

Mr. Nourse: He has answered the question, I think. 
your Honor. He was asked if he talked to Mr. White, 
and he said no, and is volunteering some testimony. 
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The Court: Yes. 
Mr. Menzies: That is all. 
Mr. Nourse: That is all. 
The Court: Thatistaligge thank you 
Mr. Menzies: May this witness be excused? 
Thes@ount? Yes: 


(Witness excused. ) 


RAYMOND C. COCHRAN, 


called as a witness by and on behalf of the defendant 
Home Indemnity Company of New York, having been 


first duly sworn, was examined and testified as follows: 


Direct Examination 
The Clerk: Your full name, please? 
The Witness: Raymond C. Cochran. 
The Clerk: How do you spell your last name? 
The Witness: C-o-c-h-r-a-n. [225] 


By Mr. Menzies: 


Q. Mr. Cochran, what is your business or occupation? 
A. Ihave a service station and garage. 

©. Where? Aa At Solano Bede 

©. Do you own and operate that station? 

A. Yes, sir. 


Q. Directing your attention to the 20th of July, 1946, 
were you on duty at your station between 10:00 and 11:00 
o’clock on that night? , 

A. J was. | was checking out. I had ‘timed wnt atv 


lights. 
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Q. Did anything unusual happen at that time? 

A. I heard a squeal of brakes and I looked out the 
window and saw a car pull off to the right of the road, 
and I saw another car come through. 

Q. Then what happened? 

A. ‘Then I ran outside and watched this car, as he 
Camenup: 

QO. Which car? The car that had pulled to the right, 
@ieumerotner car? 

A. The car that pulled to the right and stopped, and 
the car that came through. 

Mr. Nourse: I will ask that the witness tell just what 
he saw. [226] 

The Witness: The car swerved when | first saw it. 

mite Court: Now, there are two cars. Wich can: 

The Witness: This is the southbound car. 

©. By Mr. Menzies: That is the car that came 
through and didn’t stop? 

The Witness: That’s right, sir. 

Q. Was there anything unusual about the appearance 
of that car, that came through and didn’t stop? 

A. It had a broken headlight, the left one. 

Q. Tell us what you saw the car do. 

A. It almost stopped. It slowed down very slow, and 
just as it came even with my station it speeded up a little 
bit, and passed on by. 

You don’t know who was driving that car? 
I had no way of knowing it. 

Do you know what kind of a car it was? 
Only that it was a Lincoln sedan. 

Do you know the color of it? 

I couldn’t tell. 


> OPO PO 
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Q. Did you later go up to the scene of the accident? 
A. No, I didn’t. I heard there were two people killed 
and I stayed away. : 

Mr. Menzies: That is all. You may exantine. 

Mr. Nourse: That is all. 

Pre Court: That aecall 

(Witness excused.) [227] 

Mr. Menzies: Mr. Clifton, will you take the stand? 


LiG Mee. CLIFTON 


called as a witness by and on behalf of the defendant 
Home Indemnity Company of New York, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 


The Clerk: State your full name, please. 
The Witness: Lionel FE. Clifton, C-l-1-f-t-o-n. 
The Court: What is the witness’ name? 
The Clerk: Lionel E. Clifton. 
By Mr. Menzies: 
Q. Mr. Clifton, what is your business or occupation? 
A. Claim manager for the Home Indemnity Company 
at Los Angeles. 
And you were such on the 20th of July, last year? 
acs: 
You know the defendant, George White? 
Yes, sir. 
I will show you here a document and ask vou to 


OPO PO 


examine it and tell me whether or not your signature ap- 
pears thereon, and that of Mr. White, the defendant in 
this case. A. Yes, sir, it does. 
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Mr. Menzies: I will offer it in evidence, if the court 
please, and ask that it be marked as Defendant’s Exhibit 
next in order. [228] 

mite Court: Any objection? 

Mr. Nourse: None. 

Pine lnce: None. 

Mr. Lonergan: None. 

The Court: Admitted. 

The Clerk: Defendant’s Exhibit N for the Home In- 
demnity. 

(The document referred to was marked Defendant 
Home Indemnity Company’s Exhibit N, and was received 
in evidence. ) 

QO. By Mr. Menzies: Now, Mr. Clifton, did you re- 
ceive a report of an accident involving a 1942 Lincoln 
Zephyr sedan that was covered under your policy that has 
been introduced in evidence here of the Home Indemnity 


Company ? oemeecs, sit, 
QO. Wherein the assured is the Northumberland Min- 
ing Company? i. Yes, sit. 
©. After you received that report, what did you do? 
A. I telephoned your office and spoke to you. 
Q. And then we went to San Diego; is that right? 
A. I beg your pardon? 
Q. Then we went to San Diego? 
De ihat is correct. 
Q. Do you remember what time of day or night it was 


that we got to San Diego? [229] 

A. About 9:00 o’clock. 

Q. Do you recall whether or not you saw the defend- 
ant, Mr. George White, on that night? 

A. I did. 
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©. Did he give us an oral statement as to the facts 
and circumstances that he contended surrounded the acci- 
dent of July 20, 1946, at or near Solano Beach? 

A. He did. 

Q. Do you remember the sum and substance of what 
he told you at that time? 

A. The sum and substance of his statement at that 
time was that he had not been in an accident, that he had 
not struck anyone, and that he had not known anything 
about the accident. 

Q. Was anything said at that time as to what, if any, 
damage there was to the car? 

A. He stated that there was some damage sustained 
to the automobile at the race track. 

Q. Did he tell you which race track? 

A. I think he said ‘tite Inclewood raée Giaek. Iam 
confused between the two of them, but I remember now 
that it was the Inglewood race track, or the race track at 
Inglewood. 

QO. Did you see him again the next day? 

im. ledid: 

©. And who was present at that tune? [230] 

A. Mr. Whitcomb, a court reporter, Mr. White: your- 
sélf, and myself. 

Q. Do you know whether or not a statement was taken 
from Mr. White at that time in your presence? 

A. One was taken. 

Q. Do you know whether or not Mr. Whitcomb ad- 
ministered an oath to him prior to the taking of the state- 
ment ? 

A. He did swear him in before taking the statement. 
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Q. And that is the statement that has been introduced 
in evidence here, and which was attached to our reply 
to the plaintiff’s interrogatories? Aaeeliianic: 

Q. At either of those occasions did Mr. White tell you 
that he wanted to change his story in any way, or that he 
might have fallen asleep and might have hit the two people 
while he was asleep? 

A. He did not tell me that, sir. 

Q. Did he tell anyone else that was present there at 
that time, in your presence? Te NG) 

Q. Now, when was the next time that you saw Mr. 
White after the morning of the 23rd? 

A. The 26th of July; the following Friday, in other 
words. 

OQ. Where was that? A. At your office. 231] 

©. And what transpired at that time? 

A. At that time Mr. White came in and signed some 
legal papers at your request, signed the non-waiver agree- 
ment which has just been introduced in evidence. 

©. Will you keep your voice up, please? It is hard 
fOnnear you. 

A. I beg your pardon. He did discuss with you or 
ask you some questions about the procedure in the criminal 
matter, and that took up quite a bit of time in the con- 
versation, and then it was at that time that he mentioned 
that he intended to plead guilty, or stated that he might 
plead guilty to the charge at San Diego, and if I remember 
correctly, his exact words were, “I think I am going to 
plead guilty. I can’t tell you why.” 

And then during that conversation Mr. White was in 
a bit of a hurry, because he stated he wanted to get out to 
the race track that afternoon, stated he had some people 
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he wanted to see out there. It was at that time, or during 
that time that the statement that had been taken down by 
Mr. Whitcomb and transeribed was handed to him, but 
he did not take it with him. He had it and@reiled it mp, 
and I thought he was going to take it with him, but he 
didn’t. 

Q. And that is the statement that has been introduced 
here, that was taken on the 23rd of July? 

A,  ‘Ghat's s1ehi|232 | 

©. Was anything said at that time in any way that he 
wanted to change his statement, or that he wanted to add 
to the statement by saying that he might have been asleep 
and that he might have hit the people while he was asleep, 
or words to that effect? 

A. There was no statement by Mr. White to that 
effect at any time. 


Q. Who else was present at that time? 
A. Mr. White, Mr. Watt, yourself and myself. 


QO. Now, you attended the inquest, did you not, in 
Sam Diego on theg2ord: 

A. I wouldn’t say that I attended the inquest. I was 
in the building. I heard some testimony, and at other 
times I was in the Coroner’s office trying to see Mr. 
Davis, I think his name is, who was investigating the 
family of the deceased people, and I was anxious to get 
information about their people and who were the heirs of 
the decedents, and things like that. 


©. Did you talk to Mr. John T. Holt there: 


KR. | bee your@pardon: 


Standard Accident Insurance, etc., et al. 385 


(Testimony of Lionel E. Clifton) 


Q. Did you talk to Mr. John T. Holt there? 

A. The only conversation I had with Mr. Holt, if 
any, was that after officer Cassin’s testimony, I think I 
recommended to both you and he that we have a photo- 
graph of the Lincoln, which was used by the officers, or 
whoever it was |233] that testified, and that it would be 
a good idea to have that, and Mr. Holt, if I remember 
right, was the one who recommended the photographer. 

©. You never discussed this case with Mr. Holt in 
any way? A. I have not. 


Q. After the conversation that we had in my office 
between yourself, and Mr. White, and Mr. Watt, and 
myself, did you ever talk to Mr. White again? 


A. No. I met him in the hall yesterday morning and 
eae Flello.” What is all. 

Oe) ol fever wrote to him? Aa No! 

©. And he never wrote to you? A. No. 

©. Did he ever make any request to you to make any 
change in his statement? ne Ne 

QO. He didn’t address any communication direct to the 
conipany ? A. No communications at all. 

Mr. Menzies: You may examine. 

Mr. Nourse: It is 4:30, your Honor. It is going to 
take me quite a while with this witness. 


The Court: We may have to have an evening ses- 
sion [234] because we have agreed to take the other case 
tomorrow afternoon and we will have to finish by that 
time. 
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Cross Examination 
By Mr. Nourse: 

Q. Mr. Clifton, when you went in to see Mr. White 
after you arrived at San Diego, where did you see him? 
Did you call him to your room? 

A. I think Mr. Menzies telephoned and stated we 
were upstairs. 

Mr. Nourse: By the way, I think it has been stated 
to me by counsel, and I want to get this clear, because it 
will save some time. There is no question but what you, 
Mr. Menzies, had the full authority to represent the 
Home in all matters in this investigation and in receiving 
reports in the case? 

Mr. Menzies: That is correct. 

The Court: The stipulation is approved. 

QO. By Mr. Nourse: You went in to the Grant Hotel 
and called Mr. White to your room? 

A. “Ves: 

Q. You told him then who Mr. Menzies was, that he 
was an attorney? A. Yes, Sir. 

Q. And that he was going to be Mr. White’s attorney 
in the civil matter? 

A, J don’t think 1 sed that werm: (/25ei] 

Q. Well, that he, Mr. Menzies, was going to represent 
him in the civil matter? 

A. In so many words, that would be correct. yes. 

Q. And that he should then tell you or tell Mr. Men- 
zies and you everything that he could, and that it would 
be confidential ? A. That isthe 

QM. It could not be used against him? 

A. “Couldn't” did you say, or “wouldn’t”? 
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©. Could not be used against him? 

A. I don’t know that I stated just that to him. I did 
tell him we represented the Northumberland Mining Com- 
pany or Mr. Haggerty, the president of that company, 
and, incidentally, himself, and that we were interested 
only in the civil matter. 

©. Didn't you tell him you represented the Home? 

A. I think he knew that because Mr. Haggerty and 
1e had had a talk earlier in the day. 

©. But you did say that he should place confidence in 
you and tell you everything ? 

A. We asked him— 

Mr. Menzies: Just a minute. That is assuming a fact 
not in evidence and is not proper examination. 

The Court: This is cross examination, counsel, and 
counsel can assume any facts he wants to. 

The Witness: I would not put it that way, Mr. 
Nourse, [236] 

QO. By Mr. Nourse: Well, tell us what you did say? 

A. All right. We told Mr. White that we represented 
Mr. Haggerty. I am quite certain that we introduced 
ourselves as representatives of the Home Indemnity Com- 
pany, that we were interested in this matter on behalf of 
those people and himself, and only in so far as is con- 
cerned the civil end, we were not interested in the criminal 
proceeding, but we would treat whatever he told us in 
confidence; that we asked—we would ask him that, regard- 
less of what he had told anybody else, to tell us the truth. 

Q. And the statement he made to you that night was in 
substance and effect the same statement that you took 
from him the next morning with the reporter present? 


eee (bats right. 
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©. Prior to taking his statement—the statement the 
next morning was taken at about 11:00 o'clock, was it? 

A. About 1190; 

©. Prior to that you had made some investigation as 
to the accident ? A. No, we had not. 

©. You had gone— 

A. I beg your pardon. Are you talking about the 
following morning? 

©.” Yes, Sir. 

A. Oh, Mr. Menzies and I had gone to the California 
[237] Garage. 

©. And walked around the car and “eMamined the 
damage to it? 

A. We walked around the car and got as close as it 
was possible to get, because it was roped off. 

©. Your reason for having a reporter the following 
day was to get what for you was just a written report 
of the accident; is that it? 

A. There was not anything unusual in a serious case 
for us to use a court reporter. 

The Court: Well, no, strike that out. @hat isn't 
responsive. 
The Witness: Will you repeat the question? 
Mr. Nourse: Read the question, please. 
(The question was read.) 
The Witness: Yes. I am sorry. 
©. By®Mir. Nourse: And to get a full eeord) fiawe 
full record for the future of everything that occurred 


~ 


that day? A. [hat is*hiemt. 

Q. Now, when you took the report the following day, 
you had examined this car, had you? 
ia NEES, 
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Q. And had you then formed a conclusion as to 
whether or not that car had collided with something other 
than a solid [238] object? A. It was my— 

Mr. Menzies: Object to that, if the court please, on 
the ground it is incompetant, irrevelant and immaterial, 
calls for a conclusion of the witness, and no foundation 
laid. 

The Court: It calls for his conclusion, counsel. 

Mr. Nourse: Yes, your Honor, but here, your Honor, 
is the representative of this corporation defendant. The 
question of whether or not they acted in good faith is 
based on what knowledge they then had. Remember, they 
are saying, “Here, we are misled.” It goes to what knowl- 
edge they had, and when they acquired it, and it is what 
they did to Mr. White in questioning White. I think this 
goes right to the crux of the case and we have a right to 
show what they knew and the source they had it from, 
when your Honor is asked to decide whether they have 
been misled and imposed upon by the first statement of 
White. 

The Court: J have no objection to what information 
they got, counsel, as to the statement of that, and the court 
will determine what the reasonable conclusions are from 
the information which they received, but the witness could 
not form a conclusion that could possibly be drawn from 
the information he had. That is my point. On the other 
hand, you may go into whatever information they got and 
what that showed. 

Mr. Nourse: J am going to go at it in a little different 
[239] way, and by doing so I do not mean any disrespect 
to the court, but I will lead up to it a little differently. 
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Q. By Mr. Nourse: When you examined the car, you 
saw the condition of the car, as shown in the photographs 
of the car that have been introduced in evidence, did you 
not? I am showing you Exhibits D, H and I. There is 
another one that was taken of the side of the car. Here 
it is, Exhibit M. 

A. The damage was noticeable, and I saw it. 

QO. What? 

A. The damage was noticeable, and I saw it. 

©. Did you see that damage that is shown by the 
pictures? 

A. The damage on the left front fender and on the 
hood, yes, sir. 

©. Did you then come to the conclusion, in examining 
that, that damage had been caused by contact with a 
numan body? 


Mr. Menzies: Object to that, if the court please, on 
the ground it is incompetant, irrelevant and immaterial, 
calls for a conclusion and opinion, no foundation laid, and 
is hearsay. It is not a question of what, if any, conclusion 
this witness reached. The question here is whether or not 
this assured gave us full, fair, frank and truthful dis- 
closure of the facts within his knowledge surrounding the 
accident in which he was involved. If he didn’t, it is our 
contention that prejudice is presumed from the very giv- 
ing of that statement, and it does not make any difference 
whether the company [240] was misled by it or not. We 
are placed in the position of being confronted with the 
very situation that the defendant here is confronted with 
in the event that he stuck to either one of those two stories 
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that he gave us, and the fact that we may not have known 
is not material. 


The Court: Well, the court finds, so far as we have 
the testimony from the witness, that he saw a car and the 
left fender was in the condition that is displayed in these 
photographs. Suppose one of us were to see a car like 
that. Then the question is, would you conclude from that 
it hit a person. To the court that isn’t possible to conclude 
by just looking at it. If we walk out of a building and 
see a car parked at the curb and the right fender is all 
smashed in, I don't believe you could conclude it hit a 
person. It may have hit a person, but you can’t conclude 
that. 

Mr. Nourse: Say the witness testifies he did reach 
that conclusion. Then we bring in other evidence. I can’t 
bring all my case in here at once and must bring it in a 
step at a time, and I can show he followed that up and 
Garried that out. 

Your Honor hasn’t read the statement taken from 
White yet, a question and answer statement. It was after 
he had made this examination. I want to see what con- 
clusions he had come to. The question of good faith on 
the part of the insurance company is certainly going to 
be involved. 

The Court: That is right. [241] 

Mr. Nourse: -—and that they were trying to entrap 
this man into a breach of the policy, so that they could 
attempt to walk out from liability. 

Tiwe Court: That question isnt im the "case au. all. 
1 wish to give you the broadest scope, but it stretches the 
court’s credulity that a man can look at a car and say 
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whether it hit a lamp post or any other object, without 
any other evidence of investigation. 


Mr. Nourse: You will remember you are talking to a 
man who deals in those investigations. 


ithe court: Thatisement. 


Mr. Nourse: If he did form that conclusion, even 
though it is erroneous, it is material here, and I don’t see 
how your Honor can sit here and say what conclusion 
the witness would come to, and that is what your Honor’s 
ruling would be based upon. 


The Court: 1 amp just trying toy be nealigtic, Wir 
Nourse. If you walk out of this building and see a car 
vou never saw before and see a fender broken, I would 
not want to take your word for one moment if you told 
me that it hit a post, without anything else, by looking 
at it because I assume this damage could be caused in 
many ways, without any testimony, but I don’t believe 
you can tell by just looking at the car. Another car may 
have caused it. I don’t say that is this case at all, but I 
say if you have nothing but this car in front of [242] you. 
and you say, “I have never_seen it before, I saw it by the 
curb and IJ have come to the conclusion that it was a lamp 
post that it hit,” that would not mean anything to this 
court. 

Mr. Nourse: Your Honor, if it was one of these cour- 
rugated lamp posts and the indentations of the lamp post 
showed on the car, you would not doubt it, would you? 

The Court: Yes, | would. That wouldn’t be enough. 
There might be many other instruments that are cor- 
rugated. 
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Mr. Nourse: I don’t think that is the situation. I 
don’t want to argue this way, your Honor. 


The Court: I want you to argue. 


Mr. Nourse: All right. That isn’t quite the situation. 
J.et’s see. Here are people that have said, “We are re- 
presenting you, Mr. White.” That was said the night be- 
fore. They go out there, and there is something about 
that car—I am arguing this, and it kind of spoils cross 
examination, but I must do it in front of the witness— 
there is something about that car that leads him to believe 
that the statement that was told him the day before is an 
untruth, and he goes back the next day and takes a state- 
ment down, not trying in any way to lead the witness to 
the truth by saying, “Here, I have noticed this about this 
car, and we believe from this that this was a body that was 
struck. Now, what about this, Mr. White?” 

Now, if he did come to the conclusion, whether or not 
[243] your Honor would believe he could properly form it, 
that isn’t the question, whether or not he could properly 
form it, but did he come to that conclusion. 

The Court: You can show what was done by the 
company. Now, you have injected a number of factors 
and that is proper cross examination. What I have tried 
to point out is that all the circumstances of what he had in 
mind that could bring him to the conclusion should be 
shown. But all the testimony we had when I interrupted 
you was merely looking at a car that was roped off, and it 
did not mean much to the court if all he saw just the car. 
Now you have injected matters, and if he had all those 
matters called to his attention, then there is same reasonable 
view of the conclusion he took. I will permit that. 
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©. By Mr. Nourse: Did you see marks on the car 
that you thought—I mean, stains you thought were blood? 

Mr..Menzies: 1 object to that,:if the commpigpleace en 
the ground no foundation is laid, it calls for a conclusion, 
and on the question of whether it was human blood, it 
might have been an animal’s. 

The Court: You can reexamine him on that. I want 
to know if he saw something that could lead to that con- 
clusion,, and then it is a question of the weight of it. An- 
swer the question. 

The Witness: I wouldn’t say that I saw stains on the 
[244] car that I believed were blood at that time. 

©. By Mr. Nourse: Did you see anything on the car 
that led you to the conclusion that the damage to it had 
been caused by impact with something other than a solid 
object? 

Mr. Menzies: Object to that, if the court please, on the 
ground it still calls for a conclusion and opinion of the 
witness, no foundation has been laid, and it is incompetent, 
irrelevant and immaterial. 

The Court: I will permit that. That is all right. An- 
swer it. 

The Witness: It would be my conclusion, or I belived 
that the damage as sustained in that accident, or to that 


car—I beg your pardon—was not done by contact with a 
solid object. 

QO. By Mr. Nourse: And you came to that conclusion 
on the morning of the 23rd, and before you examined Mr. 
White, or before he was examined by Mr. Menzies in your 
presence? 

A. I would not put it just that way. I didn t come to 
that conclusion at that time. 
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©. When did you reach that conclusion? 

Mr. Menzies: We object to that, if the court please, on 
the ground it is incompetent, irrelevant and immaterial. 
In other words, it is our contention here that the mere giv- 
ing of these false statements, the misleading statements, we 
were placed in the position, regardless of what our con- 
clusions [245] might not have been, prejudicial not only 
to ourselves, but to the interests of Mr. White. In other 
words, we would be faced with a client on whom we 
couldn’t rely. 

The Court: I will hear that argument at the con- 
clusion of the case. Proceed. You may answer. 

The Witness: Will you repeat the question? 

(The question was read.) 

The Witness: After some further investigation had 
been made. 

Q. By Mr. Nourse: About when? 

A. Well, it would have been after the arraignment and 
after the plea, when we were then able to obtain same in- 
formation from the experts. 

Q. Now, that was on the 31st of July? 

A. He was arraigned on the 31st, yes. 

Q. And it was brought to your knowledge, then— you 
were in San Diego then? A. I was down there, yes. 

©. And it was brought to your knowledge then that 
human blood had been found on the car, and that the marks 
which compared with the shirt upon one of the deceaseds, 
Mr. Lee, had been found on the car; is that right? 

A. It was after che plea had been entered that we 
found that out, yes, sir. 


396 Home Indemnity Company, etc. vs. 


(Testimony of Lionel) 2 @hiten ) 

©. On the 3lst? [246] 

A. Wait a minute. We had a lot of conversation that 
day and there was information to that effect. 

©. You discussed that with Mr. Menzies? 

A.. ites; 

©. Also, that the experts had fitted the pieces of the 
headlight found on the pavement to the portions that re- 
mained on the car? 

A. I beheve it was that date we got some information 
to that effect. 

Q. Now, was it then you came to the conclusion that 
it was the White car that had struck and killed these two 
people, or the car that you insured? 

Mr. Menzies: We object to that on the ground it calls 
for a conclusion and opinion of the witness, incompetent. 
irrelevant and immaterial, and is hearsay. 

The Court: I will permit him to answer. 

The Witness: I beg your pardon? 

The Court: You may answer. 

The Winess: May I have the question again? 


(Question read. ) 


The Witness: The car that we had—apparently, the 
car that we insured. 

QO. By Mr. Nourse: You came to that conclusion 
then? 

A. That that automobile apparently was the automobile 
involved, [247] 

QO. You went to San Diego knowing that Mir. White 
was going to plead guilty? 

A. J don’t think I did. I did not know that. 
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QO. You knew— 
A. Other than a conversation on the 26th, when he 


said, “I think I am going to plead guilty. But I can’t tell 


you why.” 

Q. Didn’t you and Mr. Menzies travel down there to- 
gether, to San Diego that day? No 

QO. How? ieee; 

Q. You went separately? Tae NES, 


©. Did you discuss with Mr. Menzies the conversation 
which he had had with Mr. Holt relative to the entry of a 
plea of guilty? 

A. I met Mr. Menzies down there that morning, but I 
don't particularly recall our conversation that morning. 
Not that I am trying to evade the issue, or anything, but— 

©. Didn’t Mr. Menzies report to you that Mr. Holt 
had said to him, in substance, that he was going to have 
Mr. White plead guilty, and he was going to have him 
plead guilty because he thought he was going to get him off 
easier that way, and Menzies had told Holt it might breach 
the policy? Didn’t [248] he discuss that with you? 

A. I don’t recall any conversation that day about it. 

©. Didn’t he further discuss with you that Holt had 
told him that White had fallen asleep and asked to have a 
statement corrected so as to show that he had fallen asleep? 


A. I think it was after that date, sir. You are talking 
about July 31st? 

Q. Yes, I am talking about July 3lst. 

A. No, I don’t recall that. 
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©. Now, you did get that information though prior to 
the time Menzies was asked to sign—I mean, White was 
asked to sign the answers Mr. Menzies had prepared? 

A. If I remember correctly, it was around the middle 
of August. 

Q. Well, the middle of August would be about the 15th 
or 16th. The answers were taken down with the letter of 
the 15th. Now, was it before the answers went down 
there that you learned that? 

A. My memory is that it was after Mr. Menzies went 
down with the answers. 

QO. Did you know the contents of the answers were 
that were sent down, that they were to contain a denial? 

fe | did rot seestheni. 

Q. Did you discuss the contents, that they would con- 
tain a denial of the manner in which the accident occurred, 
— [249] I mean, that an accident had occurred? 

A. I believe Mr. Menzies did say that he was going to 
prepare the answers based on Mr. White’s statement to him 
on July 23rd. 

(). At the time those answers were prepared and were 
sent down there, did you believe White’s story that he 
made to you to be untrue? 

A. I would say that I believed that White’s story was 
Uiniinwe. 

QO. At the time you tendered him the answers? 

A. At the time Mr. Menzies took the answers down 
there: 

QO. You didn't, however, disclaim liability then, did 
you? A, ‘Mo: 
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©. But you did disclaim as soon as Mr. White refused 
to verify the answers which denied the happening of the 
accident ? 

A. Mr. Menzies wrote the disclaimer of liability. 
Now, when he did that. J do not remember. 

Q. You authorized him to do it, did you not? 

A. He recommended it, and I agreed to it. 

Q. And you agreed to it before he did it? 

Ee YS. 

Q. That was not done until after White had refused to 
sign the answers in which he would have denied the occur- 
rence [250] of this accident; is that right? 

Ewen Uhats right. 

Q. Then was your reason for your disclaimer his re- 
fusal to sign an answer which you knew was false? 

A. No. 

Mr. Menzies: Just a minute. I object to that on the 
ground it calls for a conclusion and opinion of the witness 
and is incompetent, irrelevant and immaterial. 

The Court: Oh, no. He may give his reason for it, 
counsel. That is proper. He has answered. The answer 
ise No,” 

The Witness: The disclaimer would be based on a 
number of things; White’s apparent false statement, and 
his failure to sign the answer which was based on the state- 
ment and which therefore, proved that the statement was 
false. 

Mr. Nourse: I think I will have to ask you to read 
that answer. 

(The answer was read.) 
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Q. By Mr. Nourse: Would you have disclaimed if 
he had signed the answer which contained the denial of the 
occurrence of the accident? 

Mr. Menzies: Just a minute. I object to that on the 
ground it is purely speculative, and calls for a conclusion 
and opinion of the witness. 

The Court: Yes, I will sustain the objection as to what 
[251] he would have done under certain circumstances. 

©. By Mr. Nourse: Well, up to the time when you 
disclaimed, and after his refusal to verify this answer 
which Mr. Menzies prepared, you had no more knowledge 
as to the falsity of his statement to you than you had im- 
mediately before you had tendered the answers, did you? 

Mr. Menzies: Object to that as argumentative, at to 
the form. 

Mr. Nourse: It isn't argumentative, your Honor. 

Mr. Menzies: That is the very question the court will 
have to decide. 

The Court: No, as I understand it, it is just a ques- 
tion as to his information. The court would not know 
anything about it without the testimony, if he had any 
more information before the answers were submitted than 
after. That is the question. 

The Witness: Would you mind reading the question? 

(The question was read. ) 

The Witness: I did not. Perhaps Mr. Menzies did. 

Q. By Mr. Nourse: Now, when Mr. White came in 
on the 26th, the papers that were there to be signed were 
papers prepared by Mr. Menzies, I mean all of them except 
this one introduced into evidence,—by Mr. Menzies acting 
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as attorney for Mr. White, were they not, all having to do 
with the defense of the actions in the State Court? [252] 

A. I would say that they were prepared by Mr. 
Menzies, as attorney for the Home Indemnity Company, 
and Mr. White. 

©. And Mr. White asked his advice as to whether he 
should sign those, did he not? Jee dels (ic, 

O. He asked the same advice, as to whether or not he 
should sign the reservation of rights, did he not? 

im He did. 

©. Now, did you state to Mr. White, or did any one 
state to Mr. White in your presence at the time this so- 
called reservation of rights was signed, Exhibit— 

aime Clerk: N. 

©. By Mr. Nourse:—N? 

The Witness: May I have that again, please? 

(The question was read.) 

©. By Mr. Nourse:—Exhibit N, that there had been 
any breach by him of any of the conditions of the policy? 

A. Repeat that all for me again, please. 

(The question was read.) 

eNO, 

Q. By Mr. Nourse: Did you then believe that there 
had been any failure on Mr. White’s part to co-operate? 

ee Yes. 


OQ. What? Ae Yes [253] 
Q. In what did you then believe he had failed to co- 
operate? 


A. Well, the facts seemed to speak for themselves. 
Mr. White gave as his statement that he had not been in- 
volved in an accident, didn’t know anything about an 
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accident; he is arrested on the charge of manslaughter 
and the failure to stop after an accident, and he is put on 
a large amount of bail. I would say that the non-waiver 
agreement was taken as a precautionary measure. Some- 
body was obviously wrong there. 

Q. But I asked you if you believed, then believed that 
he had failed to co-operate, and you said, “Yes.” I asked 
you in what you then believed he had failed to co-operate. 

A. Inthe answer I just gave you. 

QO. You thought he was not telling the truth? 

A. I didn’t think the facts— 

The Court: No; no. Answer the question. 

The Witness: I doubted the truth of some of his state- 
ments, yess 

©. By Mr. Nourse: Did you so advise him? 

A. I don't think I did. We had previously asked him 
to tell us the truth. 

©. That was at the first meeting? 

A. At the first meeting, and the next morning he was 
taken in and sworn in before his statement was taken. 

Q. Now, between the 23rd of July and the 26th, hadn’t 
[254] you learned any further facts relative to the happen- 
ing of the accident? A. Oh, yes. 

Q. And what were those? 

A. Well, on the 24th Mr. Menzies and I left San 
Diego. Mr. Menzies left me at Solano Beach. At Solano 
Beach I questioned Mr. Cochran with a court reporter. 
I wanted to question Mr. Terrill, but he didn’t want to 
talk to me. | questioned Mrs. Hawkins. I went over the 
scene of the accident and wanted to get some information 
about the ligthing conditions there, and particularly found 
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out that the light in front of the cafe was not lit. Also, I 
wanted to try to get some information about the people 
and their apparent condition. I remember distinctly Mrs. 
Hawkins’ testimony in that respect. 

Then quite a bit of time was taken in trying to locate 
the Mrs. Gagen, I think it is, or Miss Gagen, who was the 
waitress at the drive-in restaurant in San Clemente at 
which Mr. White had told us he had stopped and had some 
coffee on his way down to San Diego the night of the 
accident. 

Q. Did you talk to Mr. Hawkins, too? 

A. Mr. Hawkins? 

Om Ys. Eee letiniake Indic: 


©. You had then learned what his statements were as 
to [255] the approximate point of impact, the actions of 
the car afterwards when it drove down the highway, and 
you had Mr. Cochran’s version, as given here in court to- 
day, had you not? A. Repeat that, please. 

QO. I will reframe the question. You learned then 
between the 23rd and 26th from Mr. Cochran and Mr. and 
Mrs. Hawkins all they have testified to here in this trial, 
—right? A. I talked to them, yes. 

©. You also learned that on the 23rd, as one of the 
officers there testified, as to seeing blood on the car, did 
you not? 

A. I think Mr. Menzies told me one of the officers 
saw some marks on the car which he believed was blood. 

©. And he found pieces of what he believed to be 
human flesh? 

A. I believe Mr. Menzies told me that. 
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©. And that he found marks on there of what looked 
like the marks of clothing? 

A. I don’t remember that part. 

©. You don’t remember that part? 

A. No) sir, l-dommt 

Q. Well, did you on the 26th advise Mr. White, when 
you asked him to sign this reservation of rights, that you 
thought he had told you an untruth and asked him for and 
further [256] details? 

A. I didn’t have very much conversation with Mr. 
White that day. Mr. Menzies and he did most of the talk- 
ing. 

Q. Did Mr. Menzies do that in your presence? 

A. Not that I remember. 

©. You knew, did you not, when you sent the answers 
down, or when the answers were taken down, or believed 
that White would refuse to sign them? 

A. I didn’t know whether he would sign them or not. 

©. Had you discussed that with Mr. Menzies at all? 

A. J knew Mr. Menzies—I don’t want to make a state- 
ment that—I want to answer your question—will you re- 
peat it for me, please? 

(The question was read.) 

e. No; 

Q. Was it your intention, when the answers were sent 
down, that if he refused to sign the answers denying that 
his car had struck these people, to disclaim? 

Mr. Menzies: Just a minute. We object to that on 
the ground it is incompetent, irrelevant and immaterial. 

The Court: Will you read the question? 

(The question was read.) 
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The Court: That is proper. You may answer. 

The Witness: I don’t believe I had formed any opinion 
at that time. [257] 

Mr. Nourse: But you did form it immediately after he 
refused to sign? 

A. On Mr. Menzies’ recommendation yes. 


Q. By Mr. Nourse: Now, before going to San Diego 
you also took a statement, or Mr. Menzies did, from Mr. 
Haggerty regarding this accident? 

A. He had given me one. It was a short statement. 

Q. It was taken on the 22nd before you went to San 
Diego? A. Oh, yes. 

©. Now, at some time you got from Mr. White his 
policies of insurance on his car from the Standard Accident 
and Insurance Exchange of the Automobile Club of Cali- 
fornia? 

A. I think he brought those into Mr. Menzies’ office 
on the 26th. 

©. Had you asked for them? 

A. I don’t remember asking for them. 

QO. How? A. I don’t remember asking for them. 

Q. You discussed them with Mr. Menzies, didn’t you? 

A. I beg pardon? 

©. You had discussed them with Mr. Menzies, hadn’t 


A. We did. IJ think we had one particular discussion 
about that policy on the night of the 22nd. 

O. On the night of the 22nd? [258] A. Yes. 

Q. But after the policy came in, you examined it? 
You examined the Standard policy? 

Pee think | did. 
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Q. And you discussed it with Mr. Menzies, didn’t you? 

A. I don’t recall anything particularly about it, but I 
imagine we did. It was there. 

©. Didn’t you discuss it in connection with Mr. 
Menzies writing a letter disclaiming liability? 

A. No. 


QO. How? A. No. 
Q. Did he show you the letter he was going to write 
disclaiming liability ? A. I beg your pamdon? 


Q. Did he show you—just a minute. Let me see the 
exhibit. I will use my file. 

I call your attention— 

Mr. Nourse: I don’t know whether this is in evidence. 
It is the letter of August 19th. Has that been offered in 
evidence yet? 

Mr. Luce: I don’t think so, unless it is an exhibit to 
one of his admissions. 

Mr. Nourse: It 1s. 

Q. By Mr. Nourse: I show you a copy of a letter 
which [259] the admissions of the Home Indemnity 
Company admit was written to Mr. White under date of 
August 19th. Did you see and discuss that letter with Mr. 
Menzies before it went out? Aa INO; 

QO. How? A. No. 

©. You knew he was going to write it? 

A. He mentioned that he was going to write a dis- 
claimer, if that is the letter you are referring to, the dis- 
claimer letter, but I didn’t see that until about three weeks 
ago, if J] remember right. I think, Mr. Nourse, you don't 
realize that this case involved a lot of investigations. I 
was handling most of the investigations around Santa Ana, 
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over in Arizona, and other places, about the people. Mr. 
Menzies was handling the other end of it entirely. 

Q. In other words, as claims manager it was a part of 
your duties to decide on whether you should take reserva- 
tion of rights or disclaim, but you delegated those to the 
attorney for the company? 

A. Oh, more or less delegated those in this case to 
Mr. Menzies. 

©. On what date did you complete your investigation? 

A. I don’t think it is completed yet, sir. 

©. You are still investigating? 

A. I beg pardon? [260] 

Q. You are still investigating? my VCS, 

Mr. Nourse: That is all. 


Redirect Examination 


By Mr. Menzies: 

Q. Mr. Clifton, Mr. White didn’t tell you that you 
would have to test the veracity of his statements, did he? 

A. I didn’t quite understand you, Tom. 

Q. Mr. White didn’t tell you at that time that you 
would have to test the veracity of his statements? 

A. Waita minute. Please read that. 

(The question was read.) 

A. No, he didn’t. 

Q. And he didn’t tell you you would have to look out 
for them, did he? take ING: 

Q. And when you first talked to him, did you tell him 
that you wanted to know the truth, regardless of what he 
had told the officers? AS Thats nicht 

Q. And you relied on that statement ? 

A. I beg pardon? 
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Q. You relied on that statement? 

A. J think we did. 

Q. And you caused an investigation to be made to[261 | 
determine whether or not that statement was true, didn’t 
you? A. We did. 

Mr. Menzies: That is all. 

Mr. Nourse: Just one further question, if I may ask it. 

The Court: About how many more witnesses have you, 
Mr. Menzies? 

Mr. Menzies: J think one short witness, unless counsel 
will stipulate that Mr. White was under oath. 

Mr. Nourse: I am not through with Mr. Clifton yet, 
your Honor. 

The Court: Oh, I am sorry. 

Mr. Nourse: I said J had another question. 

The (Cotirt: Yes. 


Recross Examination 


By Mr. Nourse: 

Q. Mr. Clifton, I neglected to ask you: Sometime in 
the middle of August, you are not sure of the date, it was 
brought to your attention that Mr. White had stated that 
he had fallen asleep and that the accident might have occur- 
red then: is that right? 

A. That same to me from Mr. Menzies. 


©. Yes, 

A. Yes, sir. And I understand it came to Mr. Menzies 
from Mr. Holt, and J understand that it came to Mr. Holt 
from Mr. White, although I know nothing about it. [262] 

Q. It was also brought to your attention that he re- 
fused to sign the answers which Mr. Menzies had proffer- 
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ed—I forget their exhibit numbers here now, but the two 
that were not signed, because he said they were untrue in 
their denial of the occurrence of the accident? 

Mr. Menzies: If the court please, there is no issue on 
that. We admitted that in our answer to the interrogator- 
ies. I believe there are admissions there, and it is in 
evidence. 

The Court: I take it that is all counsel wants, if that 
is stipulated. 

Mr. Nourse: All right. That it is stipulated that be- 
fore this disclaimer was made, you knew that White would 
not sign the answers denying that his car had caused the 
collision? 

Mr. Menzies: No. 

The Court: All right. Then ask the question. 

Mr. Nourse: That is the one you left the dates out of, 
in answering my interrogatory. 

Mr. Menzies: No, I didn’t. 

Mr. Nourse: Your Honor, let’s see what the admis- 
sions are, because I don’t want to be fooled by any sipula- 
tion. 

Mr. Menzies: You would not be. 

Mr. Nourse: Now, which admission do you refer to 
ere? 

Mr. Menzies: The ones which you offered in evidence, 
I believe, unless I misunderstood your question. 

Mr. Nourse: Well, If think I can save time, your 
Honor, if [263] we have the question answered. 

The Court: All right. Answer the question. 

Mr. Nourse: Please read the question. 

(The question was read.) 
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Mr. Nourse: Strike the question, and I will ask it 
over again. 

OQ. By Mr. Nourse: You knew he had refused to sign 
the two answers prepared by Mr. Menzies before you 
consented to a disclaimer, did you not? Pay es. 

Mr. Nourse: That is all. 

Mr. Menzies: That is all. 

The Court: That is all. 


(Witness excused.) 


Mr. Menzies: Perhaps we can save sOmiemtimmes here. 
My deposition was taken, and I aim perfectly willing to 
offer it in evidence, and it may be considered as testimony, 
and it may save the court’s time, and the court can read it 
later. 

Also, may it be stipulated that Mr. White was under 
oath at the time he gave the statement of the 23rd? 

Mr. Nourse: Certainly. I will so stipulate, that he 
was sworn. You have someone here to testify to it? 

Mr. Menzies: I have the notary here who swore him. 

Mr. Nourse: And I think you had someone testify to it 
already. [264] 

Mr. Menzies: Is there any question by either of you 
gentlemen ? 

Mr. Lonergan: No. 

Mr. Luce: No. 

Mr. Nourse: And then instead of your testifying, you 
want to offer your deposition? 


Mr. Menzies: Yes, I will offer that deposition. 
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Mr. Nourse: I would like to consider that for a little 
while, your Honor. I would like to glance over it again. 


It has been some days since I examined it. 
Mr. Menzies: Then I can rest, your Honor, and I will 
do that, and that will save some of the court’s time. 


Mr. Lonergan: Your Honor, may the record show 


that I am representing Mr. Hervey here again today? 


The Court: Yes. The record will so show, that Mr. 
Lonergan is representing Mr. Hervey. 

Mr. Nourse: I think, your Honor, in the interests of 
saving time that I am willing to accept Mr. Menzies’ offer 
that his deposition be considered in evidence as a whole, 
but as to other counsel, I don’t know whether they have 
read it or not, and I don’t know whether it is fair to them. 


They were not present at the taking of the deposition. 
dite Court: Mrs Luce: 


Mr. Luce: I am not very familiar with the deposition, 
although partly so, but I have no objection to that course 


[265] being pursued. 
The Court: Allright. Mr. Lonergan? 
Mr. Lonergan: I feel the same way, your Honor. 


The Court: All right. It will be received. 


‘(The deposition of Thomas P. Menzies is in words and 


figures as follows, to-wit :) 


A412 Home Indemnity Company, etc. vs. 


“In the District Court ofythe United States for the 
Southern District of California, Central Division. 

Standard Accident Insurance Company of Detroit, a 
corporation, Plaintiff, vs. Home Indemnity Company of 
New York, a corporation, et al., Defendants. 

No. 5729 O’C. 

Deposition of Thomas P. Menzies, taken on behalf of 
plaintiff, at 1014 Fidelity Building, Los Angeles, Cali- 
fornia, at 3:20 o’clock p. m., Thursday, January 9, 1947, 
before Fred H. Quail, a Notary Public within and for the 
County of Los Angeles and State of California, pursuant 
to Stipulation. 


Appearances of Counsel: 
Nourse & Jones, Esqs., by Paul Nourse, Esq., 
for plaintiff. 
Thomas P. Menzies, Esq., and Harold L. Watt, Esq., 
for defendants. [266] 


“—HORLAS PL MENZIES: 


having been first duly sworn, deposed and testified as 
follows: 
“Direct Examination 

“By Mr. Nourse: 

"@. State your full mame: 

“A, Thomas P. Menzies. 

“Q. You are an attorney at law? 

“A. Pardon? 

“OU Yoware an attorney at law? 

“A anaes: 

“QO. Admitted to practice when? 

“A. Weantahear you: 
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“Q. Admitted to practice when? 

ex 1922. 

“Q. Are you on a regular retainer basis by the Home? 

ee No. 

“Q. You were employed in the matter of the claim rela- 
tive to this accident that happened in Solano Beach? 

“A. Solano Beach? 

“OQ. Yes. This accident that happened at Solano 
Beach. When were you employed in that matter? 

“A. I think Clifton called me on the 22nd of July. I 
think that was the date. 

“OQ. Now, so as to save some questions, there is not 
[267] going to be any question raised of your full 
authority to act for the Home in this matter or in all 
mateer S— 

i No. 

“Q.—whether or not they are legal or really policy mat- 
ters, matters of disclaimer. 

“A. Policy matters 1] have nothing to do with. 

“Q. I mean, matters of disclaimer. 

“A. Paul, so you can get this straight, there is no 
question but what the disclaimer was made and entered 
into. We are not raising any question on that, or the 
authority to do so. 

“Q. All right. You heard Mr. Clifton’s testimony as 
to what occurred on the night of the 22nd? 

en Ys. 

“Q. Have you any variance in your part between what 
he testified to and your recollection? 

“A. Yes. I only have reference to matters that didn’t 
pertain to the accident. There were some other matters 
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discussed there, the subject being White’s rise to fame and 
his fall. You are not concerned with that. 

“Q. Nothing at all relevant in any way to coverage 
under policy or the manner or the circumstances surround- 
ing the accident or what was done on that night or his 
knowledge of the damage to thé car, anything that was not 
related to Clifton’s statement; is that right? [268] 

“A. I believe not. I can’t remember whether we had 
a picture or whether we hadn’t. I don’t think so. I think 
we asked him, though, if he had seen the pictures in the 
paper, and I think he said he had. 

“OQ. That was that night? 

“A. That wds that night, yes. 

“@, Your recollection is definitevon tam 

“A. No, itis not. I won't swear to it one way or the 
other, because I haven’t a fixed recollection on it. 

“Q. Now, is your recollection as to what occurred on 
the 23rd, the morning of the 23rd, the same as given by 
Mr. Clifton? 

“A. It is the same as in that transcript. 1 haven't 
read it for some wecks, and I believe that everything I 
heard transpired or took place there with the exception of 
after we had finished he said he was going over, | think, 
to Mr. Holt, or he had been over there all morning. That 
is why he was late coming in. I don’t recall of anything 
else at this time. 

“Q. You don't know whether he said he was going to 
Mr. Holt’s or whether he had been there? 

“A. No. I rathfér think he said he had’b@en over tiene 
and Mr. Holt had been busy and couldn’t see him, and he 
had to go back, and I told him that we would see him over 
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at the Inquest, and he said he wasn’t going. He said he 
didn’t [269] have to go, because they couldn’t make him 
testify, and then I got up and left and went into the other 
room to get washed up. 


“QO. This took place in your hotel room? 
ia Yes, in the Grant Hotel. 


“Q. Did you have a conversation then with Holt within 
the next two or three days? 

“A. We had a conversation that afternoon, shortly be- 
fore the Inquest while we were waiting for them to begin. 
Just a matter of policy, how far we should go on examin- 
ing the witnesses, and that was all. In other words, 
whether we should bring in hearsay and everything else 
mia tiey knew, and | said, “Yes, we better do that,” be 
cause it was primarly a fishing expedition, anyway. 


“(). Now, after the Inquest, the following day, didn’t 
you have another conversation with Holt? 

“A. I think it was that night. I think after the In- 
quest I wanted to talk to him, and he said he had to get 
back to his office and he would get hold of me, and either 
I got hold of him or he got hold of me on the phone. 


“Q. Do you remember the substance of that conversa- 
tion? 

“A. Yes. Whether we would be willing to settle the 
case, and I told him that I didn’t know, I didn’t think so, 
because of the fact that that one witness’ statement, it look- 
ed to me like there was a pretty good case for contribu- 
[270] tory negligence, and we discussed the fact that he 
had recognized that this officer Hake had done a pretty 
good job of getting out the facts there. 
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“Q. You mean that Holt had done a good job on 
examining Hake? 


we Ves, 
“©. At the coroner celuquest ? 
7 ese 


“Q. Did you talk with White again while you were in 
San Diego on that trip? 

“A. Yes: I think that night after the Wimqnest. | 
don’t remember whether it was before or after. 


“Q. Were you present at any time when any pictures 
were shown White of the car? 

“A. I don’t know, to tell you the truth, whether he was 
shown them or whether he wasn’t. I haven't any dis- 
tinct recollection of it. 


“Q. Did you have any conversation with Holt about 
what that damage showed? 

“A. Yes. I said something, or Holt said—I have 
forgotten who brought the subject up, but one of us men- 
tioned a dent in the car, and I told Holt that White had 
said the damage had been done up at the race track and 
that we were having the matter checked and we would 
check his movements down the road and would give him 
the benefit of any investiga- [271] tion that we made, and 
that we couldn’t tell what the situation was until we knew 
what the experts would say that we knew the state had 
examined the car. 

“OQ. Did you have that investigation made at the race 
track? 

“A, es 
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“Q. As to whether there was any damage to the car 
then? 

“A. Yes. 

“Q. Did you advise Holt as to the results of it? 

“A. I don’t remember whether I did or not, or whether 
I teld Mr. White that, but I told one or the other of them. 

“Q. What was that? What did you find out? 

“A. That the car had been parked without the keys in 
it, and that the boys out there at the parking lot knew .the 
car because it was out there very often, and that apparently 
it had been parked slightly out in front of the other cars 
and that they didn’t pay any attention to it, because every- 
body had to lock their cars, and they said it would have 
been possible to receive damage in the park and they not 
know about it, and I think that was the sum and substance 
of what we found out there. 

“Q. Give me your recollection of a conversation that 
occurred here on the 26th of July in which Holt—I mean, 
in which White and Clifton and yourself were present. No 
one else was present, was there? [272] 

“A. Yes, Mr. Watt was here. 

Semellright. Give mie your recollection. 

“A. White came in. Mr. Clifton was here, and I told 
him that I had a motion for change of venue, affidavit of 
merits, the affidavit of residence, and the demand, and |] 
also had a non-waiver agreement, and he said it was all 
right to sign the affidavits, and I said, “Yes, if they are 
true. You better read them over, because you have to 
swear to them,” and he said, well, what did they mean, and 
T said, ““Well, one of them is that you were a resident and 
had been a resident of Los Angeles County at the time of 
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the commencement of this action, and, if that is true, why, 
you can safely swear to it™ He said, “Yes, [have ved 
here for three years.” Amd I said, “The alfig@amit of 
merits is that you fully and fairly disclosed all the facts of 
the case to me, and J would advise you that you do have a 
defense, and the demand is that you are merely asking the 
court to move the case up here.” “Why,” de Said, “all 
right.” So I said, “Then there is this non-waiver agree- 
ment,’ and he said, “What is that?” I said, “Well, that 
is an agreement whereby if the company has any policy 
defenses or rights under the policy, that they are not waiv- 
ing them by reason of investigating this accident, and that 
you are not waiving your rights under the policy to en- 
force any claims that you may have by reason of its terms,” 
and he said, Well, is it [273| all right for me tovsignat?” 
And I said, “Well, that is up to you.” I thinkwir, Watt 
had come in. in the meantime, and he asked Mr. Watt about 
it. Harold explained to him approximately the same as 
I had, and he signed it. Then he said he was in a hurry, 
and I said, ‘Well, I have a copy of that sworn statement 
that you gave us down in San Diego, and I wish you would 
take time out and read it and sign it and make any correc- 
tions that you want to make in it.” He said, “Well, I am 
going to the raecs.” Hevsaid. “Well, let me@eemin eo | 
gave it tohim. He looked at it a minute, and then he rol- 
led it up in his hands, and he said, “Well, I have got to 
get out to the races.” He said, “IT have an appointment 
out there with some people that may help me.” He said, 
“T am thinking about pleading guilty.” I said, “Well, 
you better seek some advice on that from your own counse! 
because,” I said, “if any ditficulty arises between you and 
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the Home Indemnity Company, I am their attorney, I am 
not yours, and I will continue to represent the Home, and 
you should get a competent attorney to represent you that 
knows something about insurance law, one that you would 
choose.” He said, “Well, do you know anybody?” I said, 
“T know them, but you better choose them and,” and I said, 
“You might talk to Mr. Haggarty. Maybe he knows 
somebody that will represent you.” Well, he said, “What 
will happen if, at the preliminary examination,” he said, 
[274] “I don’t plead guilty? What will they do?” I 
explained the mechanics of the preliminary examination 
and told him what would happen, and then he said, ‘‘Well, 
suppose | should plead guilty?” I said, ‘Well, if you do, 
why, you will enter your plea there in the Municipal 
Court. You will go up and be arraigned in the Superior 
Court. You will waive your preliminary examination, 
but,” I said, ‘if you are going to do that,” I said, “I advise 
you to seek independent advice of your own attorney.” So 
he said, all right, he would do that, and I said, “Well, what 
about this statement?’ He says, “Well, I promised to 
meet these people out there, and they will be a big help to 
ine, and” he said, “I have to see them because I have got 


2 


to discuss with them what I am going to do,” and he said, 
“T will look this over some time later.” In the meantime, 
just as he left, he said that he had to get out. He wanted 
to know which was the quickest way to get out to Ingle- 
wood, and I told him to go down Figueroa and out. That 


is the sum and substance of what transpired them, 
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“Q. Did he say anything to you about—you knew 
that Holt was acting for him then, didn’t you? - 

“A. J knew that Holt had represented him at the pre- 
liminary. 

“Q. Did he tell you— 

“A. He said that he had talked to Holt—I think he 
[275] mentioned that here in this conversation, and J don’t 
know whether he said he completed his arrangements or he 
hadn’t completed them. Iam not sure. 

“Q. Didn’t he tell you that Holt had advised him to 
plead guilty? 

“A. Yes, I believe he did. 

“Q. Didn’t he tell you why? 

Ao he didnt 

“Q. Did you tell him what effect you thought his plea 
of guilty would have on his rights under the policy? 

“A. No, I told him it might prejudice his rights under 
the policy. 

“Q. Did he plead guilty? 
eeeiat’s right. 

“Q. Did you tell him why? 
“Al NG 

“Q. Was that before or after you had him sign the 
reservation of rights? 

“A. That was after, I believe. J don’t believe he had 
mentioned anything about the plea. 

“OQ. You went with White to get his car released, 
didn’t you, from the sheriff’s garage? 

ak, Seaes, 

*(), 1 mean, themlimcoln. 


“A, Yes. [276] 
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“Q. Were you with him when he drove out? 

x No: 

SO yVlat? 

“A. I merely got the release for him. 

ne we ou didn't ¢o to the sarage: 

“A. Yes, we went down there and the garage man tried 
to hold him for charges that he hadn’t authorized, and I 
told him not to pay it, and he wanted to, and I said no. 
I said, “It is Mr. Haggarty’s car.” I said, “Why should 
you pay something you don’t have to?” It was a $10 or 
$11 charge, and we left and— 

© mee Clinciail trsceumercar, then, after that tune: 

“A. Pardon? 

“Q. You didn’t see the car even at that time? 

“A. No. The car was in the garage, and they had a 
little office at the front. We just went up to this wicket 
at the front. We saw the car was sitting in there. 

“Q. Do you remember about what date that was? 

“A. What date was the preliminary? 

“Q. The arraignment? 

“A. Yes, the arraignment. 

"OU eine 3ist. 

“A. I think it was after that, because I think that— 

“CQ. It was after his plea of guilty, then? 

“A. Yes, I think it was. [277] 

“Q. Now, up to that time had anything been said to 
you about White being asleep? 

“A. Yes. I think on the 29th Mr. Holt called and 
said that he had advised Mr. White to plead guilty, and I 
said, “Well, you better be sure that is the right thing to 
do,” and I said, “Don’t do anything that will prejudice his 
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insurance,” and I said, “You know, a plea of guilty may do 
that.” 1 said, “You better give that some thomemt.” “bie 
said, ““Well, I don’t know what else he can do,” and I said, 
“Well, you can do several things.” I said, “You can try 
out this preliminary examination. You can make them 
produce the facts and then determine what you want 
to do after you hawe all the fa€ts.” MHessaiday Wii, 
the District Attorney won’t stand for that.” They 
wanted a plea of guilty then, and if he went through 
a preliminary, why, they wouldn’t let him plead 
guilty. They would insist on the manslaughter. I 
said, “there is a good defense of contributory negligence 
there.” He said, “Well, if he takes my advice, he is going 
to to that.” I said, “Well, just remember that that may 
prejudice his insurance.” He said, “Well, just remember 


, 


this conversation,” and I said I would. He says, “I am 
telling you now that he must have fallen asleep and he 
might have hit them while he was asleep.” [278] 

“Q. Didn’t he say that White said that, that he had 
fallen asleep? 

MA, He may have) J oath not sie of inate ceca! 
think he did, Paul, and I said, “Well, that is diametrically 
opposed to what he told us.” I said, “He denied to us 
that he was never in an automomibile accident.”’ 

“QO. Well, now, I am going to ask you, if you will 
listen to me, if he didn’t say to you in substance that White 
had told him and that he was telling you that he had fallen 
asleep and he might have and believed that he had struck 
these people at the time he was asleep? 

“A. No, he didn’t say he believed he had. He said he 
might have, that White had told him that he might have 
fallen asleep and he might have hit them. 
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“Q. Didn’t he ask that that be incorporated in the re- 
port that had been made? 

“A. Yes, and I told him to tell White to come up and 
make whatever changes he wanted to, that we had _ his 
sworn statement, and he wasn’t under oath when he was 
making that one. 

“Q. Didn't he tell you further that he was going to tell 
White to plead guilty because he didn’t believe anyone 
would believe White’s story, he didn’t believe a jury would, 
and that he would be convicted of the charges, and if he 
I means the statero 


put the court to the expense of a trial 
[279] the expense of a trial, that the court would probably 
be harsher with him than if he entered a plea of guilty? 

“A. Yes, I think he did say that. 

“OQ. That was the reason he was advising him to plead 
guilty? 

“A. No, he said there was the additional reason, that 
he didn’t think he could get the consent of the District 
Attorney or, as he put it, I think, make a deal with the 
District Attorney and get out from under the manslaugter 
charge, and that he wasn’t concerned with the insurance 
angle, his job was to get him out of the criminal charge. 

“Q. But didn’t he say that he didn’t believe that a jury 
would believe his story and—you have just said that you 
thought he did say this, about the expense. 

Oho Vecemcrdicd., ll helevesitcudidaae ec onimiia, cm 
definite recollection, but I would in fairness say, well, if 
he said that, why, undoubtedly he did. 


“OQ. Now, had White told you before that, that he had 
fallen asleep? 
we ING) 
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“OQ. What? 
aA WN, 


“Q. That was your first intimation? 
“A. That was. 


“Q. Then did you have another conversation with 
White [280] after that? 
“A. Wes) Waid. 


“OQ. You are talking now about a telephone conversa- 
tion on the 29th, and I am asking for one aftermnar 

“A. That’s right. I think it was—when were those 
answers due, do you remember? 

“OQ. You sent the answers down— 

“A. No. J mean, when were they due the first time? 
I got an extension of time. 

“Q. I don’t know. 

“A. In that Fitzgerald ease. 

“Q. You sent the answers down with the letter on the 
15th, I think. Your motion for a change of venue came 
up on the 12th. I call your attention to your letter of 
August 15th. Maybe that will help you. 

‘A. No, it was before that. 

“CQ. You are trying to fix the conversation— 

“A. I am trying to fix the time. It was some time 
when I had my next conversation with him. That is what 
you asked; isn’t that correct? 

“QO. Yess 

“A. IT am trying to fix the time when T game back. 
It was same time, I would say, in the first part of August. 
I thought I had a way of fixing the date. Wet mie see. 
If I can look at that file a minute— [281] 
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“Q. These are mine. 

Nol dont want that: 

“Mr. Watt: Outside the record. 

“(A discussion was had off the record.) 

“The witness: Well, it was some time before his hear- 
ing on his application for probation, and I either was there 
in San Diego and filed some papers in the second case or— 
I think that was one where he signed the demand. I have 
forgotten whether I made that demand in that case and 
made a motion or not. 

“Mr. Nourse: Q. You didn’t make any in that case? 

“A. Well, it was in connection with one of those cases, 
and I was going into the clerk’s office, and he had come up 
the stairs, and I passed the time of day with him, and I 
said, “What are you doing here?” He says, “Oh, I have 
to go up to the probation officer,” and he said, “What 
are you doing?” I said, “I am taking care of some de- 
tails here on these cases.” I said, “Well, be sure you tell 
him the truth. Don’t lie to him, because he will get a re- 
port to the court of whatever you tell him, and be sure 
you tell him the truth.” He said he would, and he went 
upstairs, and J went on down into the clerk’s office. He 
may have signed some papers in that Lee or Osborne case. 
I don’t recall. 

“OQ. Was anything then said about the accident or the 
[282] circumstances surrounding it? 

“A. Nothing at all. That was the sum and substance 
of the conversation. 

“Q. Did White ever personally talk with you about 
having fallen asleep? TAGe aViest 
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“OO. Wien? 
“A. I think it was on the 17th of August. 
“Q. Whereabouts? 
“A. 
and left mine with him, he wanted to know what they 


In San Diego, when I sent the letters down there 


were, and I said they were the answers, and IJ said, ““There 
is a letter there that explains it,” and I said, “You take 
that letter and those answers to your attorney before you 
sign them and, I said, “Be sure you know what you are 
doing, and if your attorney wants any information, why, 
let me know and I will be glad to let him have it.” He 
said, “Didn’t I tell you I might have fallen asleeep?” And 
I said. “No, you didn’t.” He said, “Well, 1 sheild Wiiave. 
and I said, “You didn’t.” He said. “Didn’t Holt tell you?” 
And I said, “Yes, he told me, but I was relying on your 
sworn statement when I prepared those answers, and if 
that is any different now, why, you take it to your attorney 
and straighten the matter out that way.” 

“Q. Prior to that had you had any conversation with 
[283] Holt about what the contents of those answers 
would be, that there would be a denial in those answers 
that the accident occurred? 

“A. I think it was after that. 

“Q. Maybe if you will refer to your letter— 

Poeeeenot Sure. 

“CQ. The letter of August 15th. 

“A. ets see. Do you have it there? Jtasiliiprebabhy 
be easier. 

“QO. Well, I thought I had it. You state in the second 
paragraph, “You will note that these answers are prepared 
in accordance with the sworn statement you gave me as 
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attorney for the carrier of the Lincoln Zephyr sedan 
owned by the Northumberland Mining Company,” and 
isn’t it true that you had had a conversation with Holt a 
day or so before the 15th in which he said to you that 
White wouldn’t verify an answer that denied the accident, 
because now that he knew of the blood being on the car 
and realized the damage to the car, that he believed that 
his car was the one that had struck these people? 

“A. No, I don’t think that happened until— that was 
on the 19th of August, I am pretty sure. 


“Q. Then what was the conversation with Holt on the 
19the 

“A. That was the substance of it. [284] 

“QO. What I have stated? 

“A. The sum and substance of it, and that we weren’t 
prejudiced, and [ told him to read that 13 Cal. (2d), 322. 

“Q. You mean the Valladao case? 

“A. Yes, the Valladao case. 


“Q. At that time, though, no answers had been filed? 
“A. No, they weren’t filed. It was subsequent to that. 


“Q. In one of these conversations, either the one on 
the 29th when you were discussing the effect of entering 
a plea of guilty, and he told you then that White had 
fallen asleep and you wanted that put in the statement, 
didn’t you say to him that that wasn’t in White’s original 
statement, and that White had breached the policy and 
that you had him over a barrel? 


“A. I may have. 
“Q. What? “A. I may have. 
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“Q. It was your intention to disclaim at the time you 
tendered him these answers, wasn’t it? 

“A. No, it wasn’t. It was for the purpose of deter- 
mining whether his first or second statement was true, and 
if he refused to sign them, then there was nothing else we 
could do but enter a disclaimer. 

“OQ. By “second story’ you mean the Stony Mat whe 
had [285] fallen asleep and that he might have hit them 
and believed he had hit them at that time? 

“A. No, you are piuetiite, in “belreved*he inauk- 

“Q. Didn’t Holt say that to you? 

“A. No, I don’t believe he did. 

“©. Well, alter you tendered the answersmyeushad a 
conversation with Holt relative to his not verifying them? 

eee cs 

“Q. What reason did Holt give for his not verifying 
them. 

“A. He said that he couldn’t verify thei, aid that it 
was in the general tenor of the letter that he wrote on 
tinewz ord. 

"O. 23rd? Do you haye that letter? Weilfedidi tlie 
tell you that he couldn’t verify them because White 
couldn’t deny the occurrence of the accident in the face of 
all of the evidence there was that the Lincoln car had 
done the damage? 

"A. No; Mie didn’t say that. Wait unt e@ere it 
letter. Here it is. 

“OQ. Oh, that is the one you have admitted the truth 
of the statements in? 

“Mir. Wott: | think we-admitted thet 
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“Mr. Nourse: That is attached to his answer. You 
have admitted the truth of those statements in there 
that [286] are quoted from this letter? 

“The Witness: That’s right. 


“Q. I am talking now about the conversation that 
occurred. What reason did he give you on the phone for 
not verifying the original answers? 


“A. He said that they weren't true. 

“Q. What? 

“A. He said that they weren’t true and that he couldn’t 
sign them. 

“Q. All right. What portions did he say weren’t true? 

“A. He said that they weren’t true, that they denied 
he was in an accident, and I told him that was the story 
that he had given us, and he said, “Well, do you remember 
pantie l told your “And I said, “Yes, | do.” “He <aid, 
“Well, he has told you that he fell asleep.” I said, “No, 
he has never told me that.” I said, “You did, but he 
never did.” 

“Q. That was the last of the conversation you had 
with Holt, wasn’t it? 

Sy emlesclieve that is true. 

“Q. When did you first learn, Tom, that blood had 
been found on the car? That is, human blood. 

“A. JI think it was after he had pleaded guilty, when 
all the officers and the District Attorney and Mr. Holt and 
the expert witness, Pinker, were in Whelan’s office. I 
[287] think Pinker said’that he had run the tests on the 
car, and they ran human blood. 
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“OQ. Were you there— 

“A. Hake said at the Inquest, he said it was blood, 
but you can’t tell until you run a test on it whether it is 
human. 

“. Yes. At the same time, were you present when 
Pinker was there? 

“A. Just for a feweaminutes. 

“CQ. Did you also hear then that they had found some 
shreds of clothing that matched those of the deceased? 

“A. Well, I heard that they had a photograph, and I 
think I saw it that showed that the deceased—that is, that 
part of the man’s shirt had left an imprint on the paint on 
the hood. 

“Q. The imprint matched the shirt? 

“A. Yes. They said that. ] saw the photograph. 

“OQ. That was about the— 

“A. That was the 31st of July. 

“Ow That wasttivemilst: “A, Aes 

“QO. Of July? a. “Ses: 

“OC Was Holt there then: 

“A, Yes, I think he was. [288] 

“Q. Now, Tom, didn’t he tell you at those times that 
the reason—I may have gone over this before, but I want 
to refresh your recollection now that the reason he was 
having the plea of guilty entered was that poor men and 
men of note like White never got a fair trial? 

“A, Nowe mever said that, Paul, 

“Q. And that he couldn’t get a fair trial, and that no 
jury would believe his story, that he had fallen asleep, 
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and that he thought White would get off easier with a plea 
of guilty than if he went to trial and was convicted? 

“A. No, he didn’t say that. He did say that he thought 
he would get off easier, but the balance of the conversa- 
tion, no. 

“Q. Did he tell you that he didn’t think that the jury 
was going to believe White and he would be convicted, 
and that he would get a harsher sentence? 

“A. No. He said he thought the judge would be 
harder on him if he were convicted, and I told him I didn’t 
think so, that I had had a long and varied experience in 
that. and it was a man’s right to a trial, and it was a very, 
very exceptional case that any judge took his spite out on 
a defendant when he stood trial. It usually made no dif- 
ference as to the punishment, and that if he brought out 
all the evidence, he would know exactly where he stood, 
and so would the court, and I said, “You can bring out in 
your [289] trial all your favorable evidence that may not 
appear in your probation report.” 

“Q. Well, that was your statement, but his statement 
was that he was advising him to plead guilty because he 
thought White would get off easier that way? 

wey eS. 

“Q. Did you talk with White on the 31st and did he 
tell you he was going to go on Holt’s advice and plead 
euilty? rie Yes, 

“CQ. Do you have a telegram there—let’s see. We 
left out this one. You did receive this telegram from Holt? 

Te DG: 

“OO Vhevone cimthe 20th  \eeees: 

“Mr. Nourse: I would like to have that marked. 

“Mr. Watt: Isn’t that already attached? 
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“Mr. Nourse: That is already attached. 


“Mr. Watt: To his answer to the interrogatories? 
“Mr. Nourse: “No, Inever had seen it atthe time | 
prepared the interrogatories. 


‘(The instrument in question, photostatic copy attached 
nereto, was marked Plaintiff’s Exhibit 1 for identification 
by the Notary Public.) [290] 


“Mr. Nourse: Let’s see the telegram of the 27th, 
please? 

“Q. You also received this telegram from Mr. Holt? 

Wie’ seieint: 

“Mr. Nourse: I ask that be attached as omr text 
exhibit in order. 

“(The instrument in question, photostatic copy annexed 
hereto, was marked Plaintiff’s Exhibit 2 for identification 
by the Notary Public.) 

“ir. Nourse: ©. “You referred to themleme: of 
August 23rd. That is the one that is attached to the 
Home's admissions here as Exhibit— 

"ee | believe that is commect. 

“Nr. Nourse: I better identify it here for the purpose 
of the record. 

“The Witness: I believe that is correct. 

“Mr. Nourse: It is the one that is— 

“The Witness: On John Holt’s stationary. 

“Mr. Nourse: Yes. 

“The Wititess: Yes, thats it. 

“QO. You received with that the answers that had been 
verified by White, prepared by Holt, in the two state 
court actions? ne es 
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“Q. What did you do with them? [291] 

“A. I think that I returned them to him and _ told 
him that they weren’t satisfactory. I think I have a reply. 
I think the reply was attached, also, the one on the 26th 
addressed to Holt. 

“OQ. Yes. You returned them with that letter? 

eee did. 

“OQ. Now, the two letters referred to, the first one 
being the letter of August 23rd, is the Exhibit J to the 
plaintiff's requests of the Home for admission, and the 
letter of the 26th is the one, a copy of which is attached 
to their answer to the requests for admission, and is 
marked Exhibit A. Is that correct? 

“A. If that is what it shows there. I don’t have the 
record in front of me. . 

“Q. All right. Now, did you get those answers back 
again? “ Pee es. 

“(). How did you receive them? 

“A. J called Mr. Holt’s office and asked that he send 
them up when | couldn’t get an extension of time in which 
to plead. 

“Q. Who did you talk to? 

“A. I believe I talked to Mr. Lonergan. 

“OQ. No. I mean, who did you talk to when you called 
and asked that the answers be sent back? [292] 

“A. One of his secretaries there. 

“QO. One of the secretaries? SEN ES, 

“Q. You just requested they be mailed back to you? 

“A. Yes. 

“QO. You filed them on the following day? 

“A, Shortly thereafter they were filed. 
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“Q. Shortly after that you made your motion to with- 
draw? “A. Whal®s. right, 

“QO. By the way, this information that you received 
from Holt and what you did learn from» Wiiiwe as to 
having fallen asleep, you relayed to the company, did you? 

“A. I believe I didi 

“Q. There is no contention that your Gegempt of “it 
wasn’t receiving notice by the company? 

“2g NO. 

“Mir. Nourse: All right. That’s all. 

“The Witness: As a matter of fact, | didnt know 
Mr. Holt was representing him or not. 

“Mr. Nourse: What? 

“The Witness: As a matter of fact, I didnt Rnow 
whether Holt was representing him or whether he wasn't. 

“Mr. Nourse: Iam not talking about Holt. I am talk- 
ing about you. [293] 

“The Witness: Oh, I represented them. 


(Signed) Thomas P. Menzies. 


“State of California, County of Los Angeles, ss. 


“Tl Fred H. Quail, a Notary Public within and for the 
County of Los Angeles and State of California, do hereby 
Comiiy. 

“That prior to being examined the witness whose 
signature is affixed to the foregoing deposition Thomas 
P. Menzies, was by me sworn to testify the truth, the 
whole truth, and nothing but the truth: 

“The the said deposition was taken down by me in 
shorthand at the time and place therein named, and was 
thereafter reduced to typewriting under my direction; 
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“That when reduced to typewriting it was read by or to 
the said witness, who was duly informed by me of the 
right to make such corrections as might be necessary to 
render the same true and correct, and was thereupon 
signed by the said witness in my presence. 


“T further certify that I am not interested in the event 
of the action. 


“Witness my hand and seal this.......... Cay Ole erent ' 


Notary Public in and for the County of 
Los Angeles, State of California. [294] 


(Plaintiff’s Exhibits 1 and 2 attached to the foregoing 
deposition are in words and figures as follows, to-wit:) 


“WESTERN UNION 
(50) .. 


ie .2e 5) DE Pee— SANDIEGO CALIF 20) 130P 
1946 AUG 20 PM 1 54 THOMAS P MENZIES 


fo esOUlTE SPRING ST LOS A’ RECHEIVaD 
AUG 20 1946 2:15 P.M. 


wero) TOLD YOU | REFUSE 1© ACCERIRANY 
MeSeONSIBILITY IN THE ClhVileee CASES 
AGAINST GEORGE WHITE. MR. WHITE IS 
WILLING AND HAS ALWAYS BEEN SWILrING 
Oy IEDC a, TNO MSheNOIL, AUN SW TORS Wor WaT, 
CASHES Al YOUR SREOUES] Sere estA TESsan 
EUS RUgeseIMeoIE IOUSDY OU! EEL AIP GUS, JaBibie 
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ASLEEP BUT THAT WOU PERSIST DieeasRE- 
GARDING HIS STATEMENT THIS Isaae aT 
YOU ON NOTICE THAT 1 AM NOT REPRESENT 
ING MR. WHITE IN BHE CIVIL CASHS== 


“TORN T Hi@ilEt: 
“Pitts. 1 for Ident 
“Fred H. Quail 
“1/9/47” 


“WESTERN UNION 


(50) .. 
“BYA 2 08 47=SANDIEGO CALIF 27 1157A 1946 
AUG 27 PM 12 51 THOMAS P. MENZIES AT- 
TORNEE AT LAW 


“948 SOUTH SPRING ST LOS A BEGwieD 
AUG 27 1946 1-208 Ie 


“AS I HAVE TOLD YOU AND WRITtEie eu 
OVER AND OVER 1T9DO NOT AND Wigrever 
REPRESENT MR WHITE IN THE CIVIE Gigs. 
HE HAS NOT [295] MADE INCONSICDEND 
STATEMENTS TO ME OR TO YOU. Y@URSiE- 
HAVIOR IS SHOCKING IN THE CASE AND BOR- 
DERS Ol\ette UNETHTGAY — 

“TOHNer HOLT ATTORNEY Al Raa 

Pitfs, Ex sezever Ident. 
“Fred H. Quail 
“1/9/47” 


The Court: The defense rests? 
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Mr. Menzies: Yes. 

The Court: How much rebuttal will you have, Mr. 
Nourse? 

Mr. Nourse: I don’t think very much, outside of the 
testimony of Mr. White. 

The Court: How long will that take? 

Mr. Nourse: ‘The direct examination should not take 
over 30 minutes. 

The Court: How much time do you want to argue in 
the morning, gentlemen,—about a half hour apiece? I 
have extensive notes, but I would like a summary. 

Mr. Nourse: Does your Honor want any argument 
on the law? 

The Court: I would like just a brief argument on the 
law, because I am going to ask for a brief on the law 
from both sides. But I would like to have a general 
outline, just the general principles, so to speak, of the 
law with the citations in the oral argument, because I 
will read the cases very [296] carefully that you submit 
to me. 

Mr. Menzies: I think that should be enough, your 
Honor. 

The Court: Then we can adjourn. 

Mr. Nourse: I might want a little more time on the 
argument. I wish to make my argument as brief as pos- 
sible, but I think to develop this thing properly your 
Honor will realize I must develop it from two different 
angles. I have offered to carry the burden for the other 


defendants and to develop it from their angle. Then not 
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knowing what view the court is going to take, I will have 
to develop it from another angle. If your Honor has 
glanced at my trial memorandum, I think you will appre- 
ciate that. 

Mr. Luce: Does your Honor mean half an hour for 
each of us or does that include all of us? 

The Court: No, I mean for Gach. 

Mr. Luce: I had in mind making a short statement, 
but I do not think it will take me more than 15 or 20 
minutes. 

The Court: The thing I have in mind is that when I 
have attorneys waiting for trial, I try to accommodate 
those attorneys as well the attorneys that are before me. 
If we have half an hour of direct of Mr. White, and 
assuming a half hour of cross examination, then you have 
an hour right there and that takes us to 11:00 o’clock. 
That means we have an hour left. I thought we could 
get all the arguments in in that time, but I can see that 
we cannot. [297] 


Mr. Nourse: What if we resume at 9:30 in the morn- 
ing, your Honor? Would that help? 

The Court: 9:30 to 10:30 would give us the testimony 
of Mr. White. 

Mr. Nourse: I will say this: There are some portions 
of this record that have to be offered here, and I would 
have to check that tonight. That is a matter of merely 
two or three minutes in offering the record. There is a 
short piece of testimony I could put on right now. 


The Court: All right. 
Mr. Nourse: Will you take the stand, Mr. Lonergan. 
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JOHN B. LONERGAN, 


called as a witness by and on behalf of the plaintiff, in 
rebuttal, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 


The Clerk: Your full name, please? 
The Witness: John B. Lonergan. 


By Mr. Nourse: 

Q. You are an attorney at law? i VeSyecit, 

Q. Admitted to practice? i, OS, Sr, 

©. You are one of the firm of attorneys of Guthrie, 
Lonergan and Jordan, who are attorneys for Michael Lee, 
et al., [298] in the State Court action against Mr. George 
White? A. Yes, sir. 

@. I show you this letter and ask you if it is a letter 
you received from Mr. Menzies. Pe es itis: 

Mr. Nourse: I offer it—it is your letter of August 
14th—as our exhibit next in order. 

The Court: In evidence. 

(ite Glenk Plaines Exhibit 17. 


(The document referred to was marked Plaintiff’s Ex- 
hibit 17, and was received in evidence. ) 


Q. By Mr. Nourse: Prior to that had you had a 
conversation with Mr. Menzies relative to the answers 
that he was preparing in behalf of Mr. White? 

A. Yes, I believe I had at least two conversations with 
him by telephone before that. The first was shortly be- 
fore the 9th, I believe, of August, and in that I talked to 
him. I have forgotten now if I called him or he called 
me, and he was in Los Angeles. I had talked to some- 
one else—to Mr. Clifton before that, and in my con- 
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versation with Mr. Menzies I believe I discussed with 
him the matter of settlement of the obligation and the 
liability to the Lee children. Do you want me to go 
ahead? 

©. Yes, [ want you to tell what he said about the 
answers and about his representation of White. [299] 

A. I gave him a figure at this time—and this was 
in the conversation before the 9th—and he sort of laughed 
it off, and then on the morning of the 14th, he talked 
again, and in that conversation he said that he had pre- 
pared some answers, or an answer, rather, to our com- 
plaint, and was sending it down for signature to San 
Diego, and, in substance, that he didn’t think that White 
would sign it. Later I received the letter that you intro- 
duced in evidence. 

Q. Did you offer to compromise the claims of your 
clients with Mr. Menzies? 

Mr. Menzies: Object to that on the ground it is im- 
material. 

The Court: I think so. 

Mr. Nourse: Wait a minute, your Honor. 

The Court: All right. 

Mr. Nourse: I will explain one part of our position 
on this, because counsel says he is not going to argue it. 
One of the grounds given in supporting disclaimers is that 
in some instances that keeps the company from taking 
advantage of having an early opportunity to settle the 
claims against it. Now, if there is going to be any such 
claim, I offer to prove by this witness that he offered a 
compromise, and to compromise the claims of his clients, 
and that he is still willing to compromise them, and there 
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has been no change in his figures or his disposition so 
to do. [300] 

Mr. Menzies: I will renew my objection, your Honor, 
on the ground it would be immaterial. That isn’t the 
question involved. The question here is we were placed 
in the position where we didn’t know what to do, whether 
to rely on Mr. White or whether not to, and you can’t 
tell that until all of the evidence is in, and to offer to 
compromise would not be material. 

Mr. Nourse: It is the opportunity to compromise. If 
they are not going to claim that White put them in the 
position where they lost the opportunity to compromise 
and to act upon these claims, and to act with the same 
benefits to themselves as they would despite any state- 
ment made, then the evidence is not material. But if they 
are going to claim and argue that by reason of his state- 
ments they were deprived of the opportunity to com- 
promise, then I think this is material. 

Mr. Menzies: May I suggest it isn’t solely the oppor- 
tunity to compromise, but the question of what is going to 
enter into the compromise. If counsel for the assured 
cannot rely upon the integrity of the statements of the 
assured, certainly they are handicapped in the matter of 
their negotiations for a settlement. I think we can stipu- 
late with Mr. Nourse that we would not argue that we 
didn’t have the opportunity; that is, that we weren’t put 
in touch with the proper people with whom the settlement 
had to be negotiated, but how could it be settled by nego- 
tiating if counsel had no confidence [301] in the witnesses 
or didn’t know what the facts of the case were and couldn’t 
find out. That is the crux of the situation, not the fact 
that we didn’t know who the counsel for the claimants 
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were going to be. Certainly we would not know and your 
offer of proof is going to fall short of showing anything 
of the merits of the settlement or what is going to enter 
into it. Certainly, the position of the insurer is what the 
net worth of the case shows, or what evidence would stand 
up, or what the real facts as to the accident were. Cer- 
tainly, that would enter into any settlement. 


The Court: Would you read the first part of the 
statement, please? Of Mr. Menzies? 


(The statement referred to was read.) 
The Court: That is all Mr. Nourse is asking. 


Mr. Nourse: No, your Honor, because he continues 

his statement. He says, “Of course, we knew who Mr. 
Lonergan was,” but I won’t want them to come in later 
and say, “Here, if Mr. White had told us originally that 
he had fallen asleep and that the accident might have 
happened then, and that he believed he did hit them, we 
could have gone out and settled these cases at a very ad- 
vantageous figure, and now we have lost that, because 
he didn’t tell us that until just before the answers came 
in: 
Now, if that is going to be their claim and argument, 
then certainly evidence to show that they could at the 
present time [302] make the same kind of a compromise 
they could have originally, when they first talked com- 
promise with Mr. Lonergan, is relevant and material. 

The Court: What is there in the case that could not 
result in a compromise? What has changed this picture 
in any way? The facts in the case would have to be 
passed on by a jury anyway? 

Mr. Nourse: That is right. 
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The Court: That is what makes a law suit. What is 
there from that standpoint? 

Mr. Nourse: Was your Honor asking me? 

fie Court: Yes. 

Mr. Nourse: That I can’t say, your Honor, except I 
could say this, that I do know the claim that has been 
made in these other decisions which counsel will rely on, 
that the court has said that where the company has been 
misled and has lost the early opportunity to compromise. 
Now, it is true here, and it will be true at the very end 
of this case, that Mr. White’s first statements that he had 
not been involved in an accident were untrue; not false 
in the sense of wilfully untrue, but untrue. 

Now, taking Mr. Menzies’ deposition, for instance, I 
know they are going to rely on the untruth of the first 
statement. They are going to say, “Well, when he came 
back and added to that, he could have said, ‘Well, I fell 
asleep. The [303] accident may have happened then. I 
believe it did happen then; the accident must have oc- 
curred then, and I can’t deny it did occur.’””» So much 
for that, but I don’t want them to add, ‘We lost the op- 
portunity to compromise because this was delayed.” I 
want to show they are in the same situation as when they 
were initially negotiating on the 23rd. If they are not 
going to contend they lost any opportunity to compromise, 
then there is no question here. 

The Court: I can’t see how there is. Of course, that 
isn’t for me to say at this time or at this point in the 
evidence, so you can proceed with your question. 

Mr. Nourse: Will you read the question, please ? 

The Court: Oh, you had better reframe it. It is back 
there ten pages or so. 


444 Home Indemuity Company, etc. vs. 


(Testimony of John B. Lonergan) 

Q. By Mr. Nourse: You talked on about the 9th of 
August with the witness who just testifed, Mr. Clifton? 

A. No, I talked with Mr. Clifton on the 30th of July. 
I spent, according to my time card, about an hour and a 
half with him and a Mr. Barr of the Barr Adjustment 
Company. 

Q. Did you discuss the matter of compromise? 

A. It was mentioned and my recollection, my best 
recollection, is that the substance of what we said was 
that I would talk to my client and find out what she 
wanted, she being Mildred E. Taylor, the mother of the 
two children, and later bring it up with them. [304] 

©. Did you later submit a figure? 

A. I talked to her, and in my telephone conversation 
with Mr. Menzies, I believe that is the first time I sub- 
mitted the figure. 

Q. On the 9th of August? 

A. It was shortly before the 9th. 

©, it was shortly betoremhe 9th Ae me 

Q. Are you and your clients of the same disposition 
as to the amount you would settle for now, as you were 
then? 

Mr. Menzies: Objected to on the ground it is incom- 
petent, irrelevant and immaterial, hearsay, and a conclu- 
sion of the witness. 

The Court: If he knows, and has been authorized, he 


may state. 
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The Witness: Your Honor, to answer that I would 
have to say this, that I talked to Mr. Menzies again after 
he had—after his client, the Northumberland Mining 
Company, had been served with the summons and com- 
plaint, and he called me and said they had been served 
and would appear, and we talked settlement again. He 
said, “Well, we have only the secondary liability.” And 
I said something about, “Well, what will you give?” 
And my recollection is that he said just some abstract 
figure about what they would give, it was less than 5,000, 
and it was something— [305] 

The Court: I don’t care about the amount. I am not 
interested in that. 

The Witness: I see. And I said, “No,” and IJ can’t 
say—I believe it would be privileged as whether it is 
settleable now. 

QO. By Mr. Nourse: You feel it is a privileged com- 
munication from your client to you? 

A. I haven’t consulted her since I came into the court 
room the other day, so I don’t know. 

Mire Noittcceee trent, That is all. 


Mr. Menzies: No questions. 


(Witness excused. ) 


The Court: Then we will adjourn. 
Mr. Nourse: Adjourned until when, your Honor? 


The Court: 9:30 tomorrow morning. 


(Whereupon, at 5:40 o’clock p. m., January 21, 1947, 
an adjournment was taken until 9:30 o’clock a. m., Wed- 
nesday, January 22, 1947.) [306] 
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Los Angeles, California, Wednesday, January 22, 1947, 
9:30 A. M. 


The Court: Mr. Cross, call the calendar. 

The Clerk: Yes, your Honor. No. 5729-Civil. 
Standard Accident Insurance Company of Detroit v. 
Home Indemnity Company of New York, and others, for 
further court trial. 

The Court: Are both sides ready? 

Mr. Nourse: Ready, your Honor. 

Mr. Menzies: Ready. 

Me. Luce: Yes, youn ionor. 

Mr. Lonergan: Ready. 

Mr. Menzies: May it please the court: Before we 
proceed, may I ask to be excused at 11:30? J have a sale 
on which I would like to attend, and if there is no objec- 
tion, I would like to be excused at that time. Mr. Watt 
will be here. 

Gine Court: That is acneeable. 

Mr. Lonergan: Your Honor, may the record again 
show that I am appearing for Mr. Hervey? 

The Court: The record will so show, that Mr. Loner- 
gan is appearing for Mr. Hervery. 

Mr. Nourse: Your Honor please, at the expense of 
somewhat over-amplifying the record, but I think for the 
convenience of the court, I am going to offer some letters. 
most of which are already in evidence by reference to the 
[309] admission. However, I think it will make the 
record a little more readily available to the court when 
they are referred to. 

It is stipulated, as I understand, gentlemen, that these 
letters were written and received by the addressees in the 
true course of mail? 

Mr. Menzies: So stipulated. 


a 
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Mr. Luce: So stipulated. 

etnes@ourt: *Mr. Lonergan? 

Mr. Lonergan: So stipulated, your Honor. ; 

Mr. Nourse: I first offer the letter from Mr. Thomas 
P. Menzies to Mr. George White at the Beverly Wilshire 
Hotel, dated August 15, 1946. | 

The Clerk: That will be Plaintiff's Exhibit No. 17 in 
evidence. 


Mr. Luce: Just a minute. I think there is already a 
No. 17. 

The Court: Yes, Exhibit 17 is the last one. That is 
the August 14th letter from Mr. Menzies. Isn’t that your 
record, Mr. Cross? 

Mr. Menzies: No. 17 appears to be one to Mr. Loner-’ 
gan. 

The Court: Just a moment. 


The Clerk: Yes, your Honor, that is correct. This 
will be Exhibit No. 18. 


(The document referred to was marked Plaintiff's Ex- 
hibit No. 18, and was received in evidence.) [310] 


Thies Cour: rocced. 

Mr. Nourse: I next offer the letter from Thomas P. 
Menzies to George White at the Grant Hotel, San Diego, 
dated August 19, 1946. 

The Clerk: Plaintiff's Exhibit 19 in evidence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit 19, and was received in evidence.) 


Mr. Nourse: Next, the letter from Thomas P. Menzies 
to John T. Holt, dated August 19, 1946, 
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The Clerk: Plaintiff’s Exhibit No. 20 umn veridence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit 20, and was received in evidence.) 


Mies Nowrse: Next, the letter from John T. Holt to 
Thomas P. Menzies, dated August 23, 1946. 


The Clerk: Plaintiff’s Exhibit No. 21 in evidence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit 21, and was received in evidence.) 


Mr. Nourse: Next, the letter from Thomas P. Men- 
zies to John T. Holt, dated August 26, 1946. 


The Clerk: Plaintiff’s Exhibit No. 22 in evidence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit 22, and was received in evidence.) 


Mr. Nourse: Those are the only ones of which I have 
copies, your Honor. 
Mr. Luce: Mr. George White, please. [311] 


GEORGE WHITE, 
one of the defendants herein, called as a witness in his 
own behalf, having been first duly sworn, testified as fol- 
lows: 
Direct Examination 
The Clerk: Your full name, please? 
The Witness: George White. 
Mr. Luce: Your Honor please. J will ask Mr. Nourse 
to examine Mr. White. 
The Court: Very well. 
Mr. Nourse: I don’t want it to be understood, your 
Honor, that I am calling Mr. White as my own witness. 
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I will examine him and I will stay within the rules of 
direct examination so far as possible. 

The Court: Very well. 
By Mr. Nourse: 

©. You are one of the defendants in this action, Mr. 
White? A. Yesmisin, 

©. And the person who is the defendant in the State 
Court actions, that are described in the State Court, the 
actions brought against you by defendants Lee and Fitz- 
gerald? I EES. Sie: 

©. I show you this document, Mr. White, dated 
August 5, 1946, consisting of two pages, and ask if that 
is your signature on both the first and second pages [312] 

Mr. Nourse: You have seen this, gentlemen. 

Mr. Menzies: That is the one that is attached to the 
admissions? 

Mr. Nourse: It is attached. 

OQ. By Mr. Nourse: This is the report to the Auto- 
mobile Club, Mr. White? 

A. It is the report the man took down. It looks like 
it. Yes, I signed that; that is my signature. 

Q. That is your signature on both pages? 

A. Yes, sir. 

Q. Was his delivered by you to one of the adjusters 
for the Standard Accident Insurance Company? 

A. Yes, sir. 

QO. Whereabouts? In Hollywood, do you remember? 

A. In San Diego. I went to both places. I delivered 
this in San Diego, J think. 
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Mr. Nourse: The document reads, your Honor: 


“August 5, 1946 

“Statement of George White, age 52, address Beverly 
Wilshire Hotel, Beverly Hills, Calif. Concerning acci- 
dent that occurred on July 20, 1946, approx. ? on high- 
way 101 near Solana Beach, Cabt. 

“T was driving Mr. Walter Haggerty Lincoln Sedan. 
The car is registered in the name of [313] Northumber- 
land Mining Co. Mr. Haggerty is an officer of the Com- 
pany. The Lineoln Sedan is registered im “Siate of 
Nevada. I had full permission to drive the car from Los 
Angeles to San Diego as my car was in the repair shop. 

“7 left Los Angeles approx. 6:30 P. WM. jemeiinly 20) 
1946 and drove at average rate of speed. At San Cle- 
mente, Calif. at a Cafe and had 2 cups of comee 


Then in parentheses “(drive in)” under the word “Cafe.” 
It is signed on that page, “George White.” 


“I was alone in the car. I had driven on comsiderable 
distance, when I must have dozed off to sleep for a 
moment. The next thing I remember my car was at al- 
most a standstill on the highway, I looked around a 
moment without getting out of the car, then put car in 
low gear and proceeded on to San Diego. I had entered 
the City of San Diego when Officers stopped me and took 
me to Police Station without telling me what I was being 
taken in for except that there had been an accident and 
they were stopping all cars. 


“Tater I was booked for hit & run suspicion of man- 


slaughter. 
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“Atty. Thomas P. Menzies, 548 South Spring St. and 
L. E. Clifton (Claim Adjuster) and representing [314] 
the Home Indemnity Co. of New York, insurance carriers 
for the Northumberland Mining Co. My insurance with 
Standard Accident is on a 1942 Packard Coupe.” 


Then there is a word I can’t make out and it is signed, 
“George White.” 


It looks like— 

The Witness: Maybe I can make it out. 

(The document was handed to the witness.) 

Q. By Mr. Nourse: Is that in your handwriting? 

A. No. 

©. I refer to the last word right by your thumb. 

“A. That is “Shaughnessy,” isn’t it? That is right. 
“Shaughnessy,” the man’s name from the Automobile 
Club in San Diego. 

Q. In San Diego,—Shaughnessy? 

A. Yes. I remember now. 

Mr. Nourse: I offer this as Exhibit next in order. 

The Clerk: Admitted, your Honor? 

Mher@ourt; Yes. 

The Clerk: Plaintiff’s Exhibit 23 in evidence. 


(The document referred to was marked Plaintiff’s Ex- 
hibit 23, and was received in evidence. ) 


The Court: Mr. Cross, what is the date of that letter ? 

The Clerk: This letter, your Honor, is dated August 
5, [315] 1946. 

Q. By Mr. Nourse: Mr. White, I want you to tell 
the court in your own words what transpired on the day 
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of July 20, 1946, from the time you first obtained posses- 
sion of the Lincoln car on that day up until the time you 
were stopped by an officer on entering San Diego. 

A. I went to the garage of my hotel, which is in the 
basement, and took the car out. At the top of the grade 
—you go up an incline to get out—a Miss Audrey Young, 
whom I was to take to the races, was there with her 
father waiting for me. I drove her to the race track. 
We got to the race track, and we hurried in, as every- 
body does attending the races. Whenever I go there, I 
usually run up and down between races the paddock to 
the Turf Club, which is quite a few flights. 

Mr. Menzies: Will you keep your voice up, Mr. 
White? It is hard to hear you over here. 

The Witness: Yes, sir. We stayed until the last race. 
As soon as that was over, we all make a rush to leave. 
On leaving the race track, I approached the car, the Lin- 
coln car, and noticed the left front headlight was smashed, 
broken. 

©. By Mr. Nourse: Tell what you mean. Describe 
that damage. 

A. It was just broken. The glass was broken. In 
our haste, the same as everyone else, in order to beat the 
traffic [316] and to get out of the track, and nobody being 
there to complaint to, I said, “What is the use?” So we 
climbed in the car, and I said, “Well, somebody must have 
moved this car. Jt isn’t where I left it, I am quite sure.” 
I was talking to myself. 

Q. Just tell what you did, not what was in your mind. 

A. So we got out of the track as fast as we could, 
trying to beat as much traffic as we could, and I drove 
Miss Young back. And on the way back she happened to 
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tell me that she forgot to tell her father to pick her up at 
the hotel, but that she would like to go to the hotel as 
she had an appointment that was going to be near there, 
and she would take a taxicab. So I drove her to the drug 
store corner of the Beverly Wilshire Hotel, where she got 
out. 

I drove around the corner to the side entrance of the 
hotel. I went in, went up to my apartment, got my little 
overnight bag, stopped for a moment to talk to Mr. Hag- 
gerty, to tell him I was driving down to San Diego. He 
said, “Very nice. Have a nice time,” and off J went. 

I forgot to tell in the previous statement that I stopped 
at a delicatessen. 

Q. Just tell what you did. Don’t remember what you 
said before. Tell the court what you did, irrespective of 
what you may have told anybody. 

A. On leaving the hotel I stopped at a delicatessen 
which [317] is about two or three blocks from there, the 
name of which is Nate & Lou’s on Beverly Boulevard, or 
Beverly Drive, rather, and I got two or three sandwiches, 
as I usually do. I drove on, and I usually drive until I 
get too-—— 

Q. Not what you usually did. Please tell what you 
did that night, Mr. White. 

A. I drove until I got to Sepulveda Boulevard, where 
there is not much traffic. It is about a six-lane highway. 
Then I just drive along and eat my sandwiches, which 
is my dinner. 

When I got to San Clemente, I stopped at this drive-in 
and had two cups of coffee. I drove on. The next thing 
I knew my car was almost slowed down. Suddenly J 
realized I had been unconscious, or asleep, or something. 
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I grabbed myself together, had to put the car in low gear 
to get it going again, and continue on my way. 

I stopped at the Del Mar Hotel. A Mr. Lou Irwin, 
who was an agent, told me he was interested in the hotel 
with some people who had newly acquired the hotel, and 
I thought I would stop in and inquire for a reservation 
for when the Del Mar races opened. I looked around for 
a few minutes in the lobby and in the bar, and could not 
find Mr. Irwin, so I got back in the car and drove on to 
San Diego. 

As I neared San Diego I noticed a motorcycle. I con- 
stantly look through the mirror out of force of habit, and 
I [318] saw a red light, the motorcycle, which seemed to 
come out of nowhere and seemed to come just at the car, 
and I thought, “Well, I wonder what is up.” 


Q. Tell us what happened. 

A. The motorcycle approached, and as he approached 
I pulled over to the right, and I saw that he was looking 
for me, and we stopped. I said, “What is’— 


Q. Will you stop for just a minute there? J want to 
go back a little. When you say you came to conscious- 
ness and realized you had been asleep or unconscious, did 
you then know where you were on the highway? 

A. No, I didn’t quite recognize any landmark. It 
was too dark. 


Q. What was the first landmark that you recognized 
after that? 

A. Just before coming to Del Mar, there is sort of a 
bridge, a white bridge, a landmark with which I am kind 
of familiar, and I knew I was nearing Del Mar. 
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Ome ss that bridge, the entrance to the bridse, also tie 
fomeco the left and the northern entrance to the Vel) Mar 
track? 

A. If you were going to the track, you would turn 
left a short time before you got to the bridge. 

QO. Now, did you notice any difference in the amount 
of light thrown by your lights on the road before and 
after you [319] had this period of unconsciousness ? 

A. No, I didn’t. 

©. When you recovered consciousness, what did you 
do? Just tell the court. 

A. Just put the car into low gear. I said, “By golly, 
I must have dropped off, or something.’ That’s about 
all. There wasn’t anybody to talk to about it, and on J 
went. 

Q. All right. Now, the officer stopped you, and you 
drew off to the side of the road. Did you alight from 
your car there? A. No, sir. 

QO. How? Ame NO, sir. 

Q. Tell what occurred. 

A. As I remember it, as the officer approached I asked 
him, or I said, “What is the matter? I am not speeding.” 

He said, “No, sir. It isn’t that. There was an accident 
a few miles back, and we are stopping all cars, and your 
car looks suspicious,” or words to that effect. 

One nenewhat did he do: 

A. He asked me would I mind accompanying him to 
the police station, and I said, “Not at all.” 

QO. Well, did he go— 

A. Oh, he walked around. He looked around. He 
took out his flashlight, looked at the car around the front. 
the [320] front of the car, then came back, and that is 
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when he asked me would I mind accompanying him to 
the police station. 


©. Did he mention anything about damage to the car 
there? 

A. Yes, he mentioned the headlight, the left front 
headlight, and I thought he was referring to the broken 
glass I had seen. And I said, “That happened at Santa 
Anita,” but I mean to say “Inglewood.” 


Q. And he asked you to accompany him, then? 
A. Then he said, “Would you mind accompanying me 
to the police station?” 


Q. And you did? A. And I said, “Not mitcall.” 


©. Now, when you arrived at the police station, which 
side of your car did you get out of? Or, when you got 
to Del Mar, when you went to Del Mar, which side of 
your car did you get out of? 

A. I always get out of the right side. 

Q. Which side did you get out of then? 

A. The right side. 

Q. When you came back, did you see the front of your 
car at all? A. I didn’t notice it. 

Q. You drove into San Diego and went to the police 
station, and which side of your car did you get out of 
there? [321] A. On the right-hand side. 

Q. Now, do you have a customary side of your car 
to get out of? A. Yaesyncin, 

Q. I mean a habitual side? A. Yes, sie 

Q. Which side? A. The right-hand side. 

Q. Do you have a reason for that? 

A. Yes, sir. 
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QO. What is it? 

A. I might get hit with fourteen cars on the left-hand 
side. The right-hand side is always to the curb. 

Q. All right. Now, you were taken into the police 
station and questioned there. Where was your car with 
relation to the door to the police station, that you entered? 

A. We pulled up to the police station, and made a 
turn. I went inside, followed the motorcycle officer, and 
asked him what it was all about. He said, “Oh, well,’— 

Q. Did you hear the question? Where did you park 
your car at the curb? It is understood that you parked 
heading north. i Correct, 

Q. Now, where was it parked at the curb with rela- 
tion to the door of the police station which you en- 


tered? [322] Pyeeicar the door, 
©. Where was the front of it with relation to that 
door, north or south? me Dheiront con the cam: 
Ome: A. Well, the front of the car, north. 


Q. I know, but where was the front of it? If you 
walked right out of the door, would you have passed in 
front of the car, behind the car, or would you have run 
into the side of it? 

A. ‘The car was a little to the left. That would be 
south of the door. 

©. How much? 

A. I wouldn’t—maybe 15 or 20 feet; 10 feet. I really 
wouldn’t want to swear to that. 

Q. All right. Now, did you stand there in the door- 
way at the time the pictures were taken? 

A. Yes, sir, 


458 Home Indemnity Company, etc. vs. 
(Testimony of George White) : 


Q. Did you then see the damage to your car? 

A. No, sir. All the time that I was in the doorway, 
whenever the motorcycle officer that brought me there was 
there, I talked with him casually. There were photog- 
raphers and several more men maybe, were always in 
front of the car. I paid no attention. I ignored the 
whole proceeding, because I was quite sure that I was 
not involved in any [323] accidents at the time. 

©. You did not go out to the car again after you left 
tee A. No, sir. 

Q. Now, you had talked with Mr. Menzies then on the 
22nd, the evening of the 22nd. That would be on Mon- 


day evening? A. On a ‘Monday amghe 
@. Wee 
A. I don’t remember it by date, but I spoke with him. 
Q. With him and Mr. Clifton? A. Wieersir 
Q. Did you tell them then that you had fallen asleep? 
A. No, sir. 
Q. Or become unconscious at the wheel? 
A. No, sim 1 didn’t %hink of it. 1 “dich (ei at 


was important, as at the tinte J felt quite sure 1 Was not 
involved in any accident. 

Q. And you didn’t tell them on the 23rd, when they 
had your testimony taken down by a reporter? 

A. I think it was later that afternoon when they 
showed me— 

Q. No. Did you, when you made the report in the 
morning, tell them? 

A. When the reporter was there? [324] 

Q. —that you had fallen asleep? A. Bio; sir. 
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Q. And for the same reason that you had given us 
for not telling it on the 22nd? 

A. I was quite sure it was unimportant and that I 
wasn’t involved in any accident. That is the reason I 
didn’t tell them. 

QO. Now, you did tell them you had not been involved 
in any accident? A. That’s right. 

Q. That you hadn’t collided with anything or any- 
body? Bi, 0e3, Ste 

©. Was that your honest belief at that time? 

A SEES Sie. 

Q. Had you at that time seen any pictures of the dam- 
age to your car, or the car in its damaged condition? 

A. No, sir. 

©. Do you recollect when you first saw those pictures? 

Ee eS, Sit: 

QO. —of the front of the car in its damaged condition? 

A. Yes, sir. 

Q. About when? 

A. I think it was the same day that I gave the state- 
ment with the reporter there. [I think it was later that 
afternoon that Mr. Menzies showed me the newspapers 
that had [325] the pictures of the car in it, and the minute 
I saw those pictures, I said, “The car was not damaged 
in that manner, and if that is the car that hit them, it 
must have happened when I fell asleep.” 

©. Did you then tell him that you fell asleep? 

Ly Bes, sire 

Q.- When did you learn that there was human blood— 
you did learn later that there was human blood and flesh 
found on your car? 

A. Yes. When Mr. Holt told me that. 


N 
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Q. He told you about the imprints also of clothing on 
the car? A. Yes, sir. 

Q. And when you learned that, did you then believe 
it was your car that had struck the people? 


A. Well, I couldn’t believe otherwise. And I told 
Mr. Holt that evidently the car was the car that I was 
driving and it must have happened when I dozed off. 


Q. Now, did you tell Mr. Menzies at any other time 
than the time you have mentioned that you fell asleep, 
and that you thought the accident must have happened 
then, or in substance that? A, Yesyeeie 

QO. Whom? 

A. Right in his office, in the presence of Mr. Clifton 
[326] and Mr. Watt, there. his partner. 

Q. Tell what was said. 

A. Well, when Mr. Holt called my attention to the 
fact, I was in San Diego, and Mr. Holt asked me did 1 
tell Mr. Menzies. I said, yes. He said, “Be sure and 
have him put that in the record that you made under oath, 
this statement that you made under oath.” And as I 
remember it, Mr. Holt telephoned Mr. Menzies right then. 
He said, “I will call him now and tell him.” And they 
had quite a conversation about it back and forth over 
the telephone. Evidently Mr. Menzies did not want to 
put that statement in. So Mr. Holt said—I was on my 
way to Los Angeles—to call on Mr. Menzies, and Mr. 
Holt said, “Be sure and tell Mr. Menzies that you want 


that inserted in the statement that you made under oath,” 
which I did. 
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Q. Now, at some time you took your policies of in- 
surance that you had on your Packard in to Mr. Menzies. 
When was that, do you remember? Tell the court how 
you happened to do that. 

A. J don’t remember too much about it. He asked if 
I was insured, and I said I had the policy. I don’t re- 
member where it was. 

QO. Well, were you in Mr. Menzies’s office on more 
than one occasion? 

A. I don’t remember that. [327] 

Q. Do you remember the occasion when you gave 
him the policies? 

A. No, I don’t remember the day that I gave them to 
him. 

Q. Was it a different day than the day when you went 
up there and signed some documents, affidavits, and a 
reservation of rights? 

A. I don’t quite remember. I think I might have 
given it to him before that. 

Q. Well, could it be that you told him about falling 
asleep on the day you gave him the policies rather than on 
the day you signed those papers? 

A. It could be, but I don’t remember it. 

Q. Well, what did Mr. Menzies say when you asked 
him to put that into the statement? 

A. I don’t remember what he said, but I do remember 
that he didn’t want to do it. He didn’t seem to want to 
put it in, anyhow. 

QO. Now, did you tell him on that day that you were 
going to plead guilty? 

A. I told him that Mr. Holt advised me to plead ante: 
and that I was going to do it, and what did he think about 
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it. And he was noncommittal. He kind of grinned, I 
remember, and said, ‘Well, I don’t know.” That was 
about it. 

Q. Now, you did enter a plea of guilty? [328] 

Ebadi: 

Q. Will you tell the court why? 

A. When I asked Mr. Holt why he wanted me to 
plead guilty, he said, “Well,’— 

Mr. Menzies: I move that be stricken as hearsay, any 
conversation between this witness and Mr. Holt. 

The Court: Yes, I will have to sustain that objection. 
It is in the record by Mr. Holt, anyway. 

Q. By Mr. Nourse: Well, did you do it on the advice 
of Mr. Holt? Aw Yess 

Q. Did you object to following that advice? 

A. I did. 

Q. What did you say in that regard? 

Mr. Menzies: Object to that on the ground it is hear- 
say. 

Mr. Nourse: Your Honor, this isn’t hearsay. This is 
to prove the state of mind of the witness. I have con- 
tended here and will contend that this was an inconsistent 
act, in that it admitted that he had hit and run. Now, 
if there is an explanation of that, it takes away the ad- 
mission, just as much as it would in the trial of personal 
injury actions. 

The Court: I think that is correct, to show why it was 
done. I think that is correct, counsel, in this case. Now, 
he pleaded guilty to what? 

Q. By Mr. Nourse: You pleaded guilty to the hit 
and (329 | "runseharse— A. Yegsmet 
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Q. —that was filed in the State Court? 
A. Yes, sir. 


Mr. Nourse: Now, what was the question that I 
asked him. 


(The record was read by the reporter as follows: 

“Q. Did you object to following that advice? 

eae I did. 

“Q. What did you say in that regard?”) 

The Witness: Is that the last question? I thought 
you asked did I object to pleading guilty. 

QO. By Mr. Nourse: What is the answer? 

A. Yes, I objected because I didn’t like the idea of 
pleading guilty to an offense that I knew nothing about. 
And Mr. Holt said, “Technically, according to law, you 
are innocent. While | believe you, I am quite sure that 
a jury won’t. It is very hard to believe. If you put the 
State to the expense of a jury trial, the court might be 
more severe. If you plead guilty to the hit-run charge, 
I am quite sure you will be put on probation, your record 
being so clean,’ and so forth. And that convinced me, 
so I agreed to plead guilty to the hit-run charge. 

QO. Now, after you had pleaded guilty, you received 
the answers which were prepared by Mr. Holt? 

The Court: Prepared by Mr. Holt? [330] 

Mr. Nourse: No, the answers which were prepared 
by Mr. Menzies. 

Q. By Mr. Nourse: You received from Mr. Menzies. 
did you not, the answers to the complaint in the State 
Court actions? 


A. I very seldom read any of the— 
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The Court: No. Listen to the question, Mr. White. 
Read the question, please. 


(The question was read. ) 

Q. By Mr. Nourse: May I make this a little more 
clear? Do you remember Mr. Menzies bringing you in 
San Diego a letter addressed to you in Beverly Hills, and 
an answer to each of the complaints against you for 
damages, in which you would have denied that the accident 
occurred ? 

A. The papers he brought me I brought to Mr. Holt. 
I am not familiar with— 

The Court: No. Answer the question. 

The Witness: I brought them to Mr. Holt— 

The Court: That is all right. 

The Witness: —and Mr. Holt said, “You cannot sign 
these.”’ 

©. By Mr. Nourse: Why? 

A. He said, ‘You cannot sign these because these 
letters state that you did not —that the car did not hit 
the people.” [331] 

Q. And did you refuse to sign them for that reason? 

ium ves) Sir. 

Q. Mr. White, I will show you Defendants’ Exhibit 
N. Is that your signature? 

A. That is my signature, yes. 

Q. Do you remember signing that document in Mr. 
Menzies office? 

A. Ididn’t read the document— 

The Court: No. Listen to the question, Mr. White. 

The Witness: In Mr. Menzies’ office on this day he 
handed me several papers to sign. I was under the impres- 
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sion he was acting in my interests, and I was in a hurry to 
get to Inglewood, and as he handed me each paper to sign, 
I think Mr. Clifton and Mr. Watt were there, I asked him, 
“Is it O. K. to sign this?” I didn’t want to bother reading 
it. He said, “Yes, O. K.” And I signed whatever papers 
he handed me there. 

©. By Mr. Nourse: Did he explain that this was 
some agreement between you and the Home? 

A. Not as I remember. I didn’t ask. I asked was it 
all right to sign them. 

©. When they came to see you in San Diego, what did 
they say as to whom they were representing, or what their 
Capacity was when they called on you? 

A. You mean when I first saw them in San 
Diego? [332] 

Oya vies. 

A. That I remember distinctly, Mr. Menzies, saying, 
“We are here to help you.”” He said, “You couldn’t hire 
me for a million dollars, but we are here to help you all 
ejewcan, “atid so) fotma, “and we are very, very cordial,” 
And we talked and talked about the accident. 

QO. No. What did he say as to his capacity? Did he 
say anything as to how he was going to help you, in what 
capacity he was going to act? 

A. He led me to believe that he was going to be my 
attorney. 

. The Court: No, strike that out. 

©. By Mr. Nourse: Please, Mr. White, what did he 
say? 

A. That they were going to help me all they could, 
and look after the case, look after my interests in the case. 
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Q. On which side of the case, did they say? 

A. That J dont remember, but I reniénibemsrir len 
zies did say that I ought to get a good lawyer to. handle 
the criminal action. 

©. Now, when you were there on the 26th, you were 
shown the transcript of the conversation that had occurred 
on the 23rd at San Diego? 

A. You mean the one the reporter took down,—my 
statement? 

Omics a] 333] 

A. In Mr. Menzies’ office. He handed me a copy, and 
I didn’t read it. He asked me to sign it, and I told him 
that I would rather have Mr. Holt read it first. He handed 
me a copy, and then he said, “Well, I will be going to 
San Diego.” He said, ‘‘I will take it down, take one with 


5) 


me, and give it to him.” So I threw it back across the 
desk to him. That is the day I was there when I was going 
to the race track to find out if the parking man knew if 
my car had been moved. 

So I didn’t sign it and that was the—yes, it was at 
that time again I had told him about having fallen asleep 
and that J wanted to insert that in there, in that transcript, 
and he didn’t seem to want to do that. 

Q. Nothing was said to you about your having 
breached the policy in any way? A. IN@wsin. 

Q. No further questions were asked you as to how 


the accident occurred? Ay ONG waite 
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Q. Or as to the damage to the car, or anything of 
that kind? A. Nota word. 

Mr. Nourse: You may cross-examine. 

Ma nee: No questions. 

Mr. Lonergan: No questions. [334] 

The Court: Mr. Menzies. 


Cross Examination 


By Mr. Menzies: 

OQ. Mr. White, isn’t it a fact that is was suggested to 
you when you intimidated you would plead guilty, that it 
might materially affect the provisions of your policy? 

The Court: Just a moment. Will you read that, 
please? 

(The question was read.) ; 

The Witness: Not that I recall. 

©. By Mr. Menzies: You haven’t any recollection of 
that at all, have you? ae, No. 

Q. Now, in regard to that non-waived agreement— 
can you hear me now Mr. White? 

ay YS, 

QO. —didn’t you ask Mr. Watt the effect of that? 

eee leiay have, 
©. And didn’t he tell you? 

pee ledont remember whether he did or not.) In fact, 
I didn’t pay much attention to anything about the legal 
papers. 

Q. In other words, you were in a hurry to make an 
appointment; isn’t that correct? 

A. In other words, T had great confidence in you 
people and signed the things that were handed me. [335] 
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Q. Just answer the question. In other words, you were 
in a hurry to make an appointment; isn’t that true? 

A. At the race track. I told you I was in a hurry to 
Set to inemace track, yes. 

Q. Do you remember talking to Mr. Nourse in San 
Diego, Mr. Paul Nourse, who is here in the court room 
and has just been examining you. 

Mr. Nourse: Give him the date. It wasn’t in San 
Diego. It was at the Road Camp. 
©. By Mr. Menzies: It was at the” Romd Camp? 

EO ES 

Mr. Nourse: September 9th. 

©. By Mr. Menzies: On September 9th? 

me YS, 

Q. Did you tell Mr. Nourse at that time, in substance 
or effect, ‘I am not sure when I first told Mr. Menzies I 
had dozed off, but it was before any answers to the State 
Court suits were prepared. Also, I told him before they 
were prepared that I believed it was my car that hit the 
people.” Do you recall telling Mr. Nourse that? 

A. Yes. 

©. Was that correct? A. Itreould ies 

Mr. Menzies: That is all. 

Wir, Nourse: That is alll 336] 

Mr. Luce: That is all. 

Mr. Lonergan: No questions. 

The Court: That is all, Mr. White. 


Mr. Luce: Your Honor, is Mr. White now excused so 
that the officer may return him to San Diego? 

Mr. Menzies: Certainly. 

The @oumnts Mr. Lonereani: 
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The Court: Are you through with Mr. White, Mr. 
Nourse? 

Mr. Nourse: I don’t know if they are going to have 
any evidence. I can’t tell. 

Mr. Menzies: May I have one moment? 

ihe Court: Yes. 

Mr. Menzies: Mr. Watt. 


Pew CED eE WATT, 


called as a witness by and on behalf of the defendant, 
Home Indemnity Company of New York, having been 
first duly sworn, was examined and testified as follows: 


Direct Examination 


The Clerk: Your full name, please? 

The Witness: Harold L. Watt. 

QO. By Mr. Menzies: Mr. Watt, what is your pro- 
fession? 

A. Iam an attorney-at-law. 

Q. How long have you been admitted to practice be- 
fore the courts of the State of California and the United 
Pietesm|o7) District Court here? 

A. Twenty-eight years. 

QO. Now, do you recall an occasion when Mr. White 
Was in our office? 

A. Yes, I believe I do. [am sure I do. 

©. Do you recall that that was on or about the 26th 
of August, 1946? 

iweeyes | can fix the time by reference fo) the tune 
that we had under consideration the preparation of plead- 
ings in the civil cases. 

Mne@ourt: That was what date? 
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Mr. Nourse: July he means to say. 

Mr. Menzies: I should say July, your Honor. 

The Court: That is what I thought. 

Mr. Menzies: Thank you. 

Q. By Mr. Menzies: At that time was Mr. White 
handed a reservation of rights, which has been offered in 
evidence here? 

A. I was present in your room when Mr. Clifton 
and Mr. White, I believe, during the entire time that Mr. 
White was in the office, although he arrived before I came 
in the office. The document which has been identified as a 
reservation of rights was handed to Mr. White in my 
presence in your room. 

Mie Court: What weit N? 

Mr. Menzies: That is Exhibit N, sir. [338] 

Mine Court: Preeced 

©. By Mr. Menzies: What was said in regard to that 
Exhibit N, the reservation of rights? 

A. JI recall your asking him to sign it and stating to 
Mr. White that it was a reservation of rights. I recall 
Mr. White asking if it was all right to sign it, asking you 
if it was all right for him to sign it, and I recall that he 
turned to me and said, ‘What is this about?” Or, “What 
is this?” 

I think that was the only direct conversation perhaps 
that I had with Mr. White in the interview, and I recall 
distinctly that I told him—I explained to him as well as 
I could the nature of that reservation of rights was; 
that, in my opinion, it did not prejudice any of his rights 
under the policy or any of the rights of the company 
under the policy, but that the company would conduct its 
examination and would defend him without reservation 
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of any rights which it might have, according to the terms 
of the policy. I am sure that explanation was made in sub- 
stantially those words in Mr. White’s presence, directly to 
Mr. White. 

Q. At that same time was there any mention made as 
to whether or not Mr. White might plead guilty to 480 of 
the Vehicle Code? 

A. Yes, the subject of the criminal charges came out, 
and Mr. White said that he had under consideration enter- 
ing a plea of guilty. As I recall it, he did say in so many 
[339] words that Mr. Holt had advised him to plead 
guilty for reasons which he did not—Mr. White said for 
reasons which he, Mr. White, did not feel free to discuss 
with us, his reasons why he thought it was in his interests 
to plead guilty. 

The Court: This part of the testimony is not rebuttal, 
this last part. 

Mr. Menzies: Very well, your Honor. 

The Court: All right. Proceed. 

Q. By Mr. Menzies: Was there any mention in that 
conversation, while Mr. White was there, about his having 
fallen asleep? 

A. There was no mention whatever of that subject or 
of the accident directly, that is, the happening of the 
accident. 

QO. And was there— 

The Court: When did you first learn that Mr. White 
contended that he had fallen asleep? 

The Witness: Through Mr. Holt’s report, when Mr, 
Menzies had taken answers to San Diego for execution 
or for verification by Mr. White, and had left them there 
for submission to Mr. Holt, so it was reported to me, and 
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then Mr. Holt phoned our office, and I was present when 
Mr. Menzies talked with him over the telephone, and that 
was the first intimation I had that Mr. White claimed he 
had fallen asleep. That was through Mr. Holt, after he 
had decided to plead guilty to the [340] criminal charge, 
and when he was asked to verify answers in accordance 
with his original sworn complaint. 


Mr. Menzies: You may cross-examine. 


Cross Examination 


By Mr. Nourse: 

Q. I want to clear up one thing. I think you have two 
things confused. In your very last answer you said you 
learned that when Mr. Holt said that he had advised Mr. 
Menzies that he was going to plead Mr. White. Isn’t it 
the testimony of Mr. Menzies and the testimony of Mr. 
Holt that occurred in San Diego, and isn’t that the time 
that the first conversation occurred with Holt, in which 
the fact that White had fallen asleep and believed he 
might have hit the people came out? 

A. Well, you understand, Mr. Nourse, that I was 
never in San Diego on this case, and that I never per- 
sonally had any conversation with Mr. Holt. The court 
asked me when I first learned that Mr. White claimed that 
he had fallen asleep, and my answer would be that it was 
in connection with the submission of the answers in the 
civil cases to Mr. White. 

QO. Before they were submitted? 


A. No, after they were submitted. 
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Q. In other words, you didn’t learn of that phase of 
it from Mr. Menzies until after there had been a refusal 
to [341] verify the answers? 

[ee nats correct. 

Q. But you don’t mean to intimate that that informa- 
tion did not come to Mr. Menzies or to your office before 
that time? 

Mr. Menzies: We don’t contend that, Mr. Nourse. 

Mr. Nourse: All right. That is all. 

The Court: That is all. 


(Witness excused. ) 


Mr. Menzies: ‘Take the stand, Mr. Hake, please. 


LUTHER M. HAKE, 


recalled as a witness on behalf of the defendant, Home 
Indemnity Company of New York, having been previously 
sworn, testified further as follows: 

The Court: Let the record show that this witness has 
been previously sworn. Proceed. 


Direct Examination 


By Mr. Menzies: 


Q. Can you tell the court the lighting conditions at 
the intersection of Highway 101, about 100 or 150 yards 
south of where this accident occurred? 

wee Yes, Sir. 

_Mr. Nourse: Just a moment. I don’t think that is 
rebuttal, your Honor, and there were other witnesses here 
who could have testified to that point much better. [342] 

Mr. Menzies: My point is simply this, your Honor, 

that Mr. White testified that when he came to that it was 
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in a dark part of the road and that he didn’t know where 
he was, didn’t realize where he was until he was almost 
down to Del Mar. 

The Court: You may answer the question. 

The Witness: On the southeast—on the southeast 
corner of the intersection of Highway 101 and Rancho 
Santa Fe Road, there is an overhead light. 

Q. By Mr. Menzies: Is that the usual street arc light 
that is overhead? A. Yes, sir. 

Q. Any other lights besides that? 

A. Then further south, on the south end of the south- 
west corner of the plaza, in the center of Solano Beach, 
there is another light of a similar type. 

Q. Is there any light there by the bank, which would 
be the northwest corner ? 

A. There is a street light there of a type that comes 
up from the ground. 

M@hat is on a short conerete pole? 
Yes, sir. 
Ten or Twelve feet high? 


Ries, sir. 


OFOPeo 


©. Were there any other lights between the Solano 
[343] Beach Cafe and the one at the corner there at the 
plaza by the bank, on the northwest corner, if you recall? 
A. There is one or two standards placed there, but as 
to whether or not they were burning, I can’t answer that. 
Q. You do know that the other lights that you have 
mentioned were burning? A. Yes, sir. 
Mr. Menzies: That is all. 
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Cross Examination 
By Mr. Nourse: 


Q. Mr. Hake, just for my information, are these build- 
ings there on the shore side or the ocean side, or the inland 
side of the highway? I forget. 

A. They are on the west side, or the ocean side. 

©. On the ocean side. So they face the hills or 


mountains? Fey Cosi site y acerca 
Q. And on the opposite side there are no buildings 
Atealleare there’ pe No, sir, 


©. You heard the testimony of Mr. Warren that the 
lights had been put out at his station at that time? 

A. Yes, sir. 

©. And all of the stations there had closed down at 
the time that this accident happened? [344] 

A. Well, there is only one station there in that locality, 
that immediate locality, I should say. 

Q. And that would be his station? 

A. Yes, sir. 

Mr. Nourse: That is all. 

Mr. Menzies: That is all. 


The Court: The testimony of the cafe owner was— 

Mr. Menzies: I am sorry, your Honor. I didn’t hear 
you. 

The Court: The testimony of the cafe owner was— 

Mr. Menzies: That the light was out immediately in 
iiont- ot the cate. 

dice e@curt  Diat is right. | want to know if the 
Witness noticed that, that the light was out and that the 
lamp post immediately in front of the cafe was not lighted. 
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The Witness: No, sir, I didn’t notice whether that was 
burning or not. 

The Court: What was the condition of the weather? 

The Witness: It was clear. The pavement was dry. 

The Court: On that night? 

The Witness: Yes, sir. 

QO. By Mr. Nourse: It was one of those dark, clear 
nights; not with any moon? 

A. There was no moon. 

Mr. Nourse: That is all. 

The Court: That is all. [345] 

Mr. Menzies: May. this witness be excused? 

MhevCourt: Yes. 

(Witness excused.) 

The Court: Anything further? 

Mr. Menzies: That is all. We rest 

Mie Nourse: “We reste 


[Endorsed]: Filed Jun. 13, 1947. [346] 


[Endorsed]: No. 11661. United States Circuit Court 
of Appeals for the Ninth Circuit. Home Indemnity Com- 
pany of New York, Appellant, vs. Standard Accident In- 
surance Company of Detroit; George White; James Carl 
Fitzgerald; James Richard Osborne; Michael Lee and 
Patricia Lee, Appellees. Transcript of Record. Upon 
Appeal From the District Court of the United States for 
the Southern District of California, Central Division. 

Filed Jun. 20, 1947. 

PAUL P, O Bie 
Clerk of the United States Circuit Court of Appeals for 
the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 
No. 11661 
(Civil Action No. 5729 O’C, District Court, Southern 


District of California, Central Division) 


STANDARD ACCIDENT INSURANCE COMPANY 
OF DETROIT, 


Appellee, 
VS. 
HOME INDEMNITY COMPANY OF NEW YORK, 
et al., 
Appellants. 


Pere LANT HOME INDEMNITY COMPANY 
OEE W YORKS STATEMENT OF POINTS 
Sl APeEAk AND DESIGNATION Ok 
RECORD 


Appellant Home Indemnity Company of New York 
makes the following statement of points upon which it 
intends to rely upon this appeal: 


1. The court’s finding of fact that George White has 
at all times cooperated with the defendant Home In- 
demnity Company of New York in the investigation of 
the accident referred to in said complaint is without 
support in the evidence and is contrary to the evidence. 


2. The court’s finding of fact that the defendant 
George White has not breached any of the conditions of 
the policy issued by the defendant, Home Indemnity Com- 
pany of New York, upon his part to be performed, is 
without support in the evidence and is contrary to the 
evidence. 
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3. The court’s finding of fact that the defendant 
George White did not, in reporting the accident referred 
to in said complaint to the Home Indemnity Company 
of New York, make any false, conflicting, misleading or 
inconsistent statements of fact, is without any support 
in the evidence and is contrary to the evidence. 


4. The court’s finding of fact that the defendant 
Home Indemnity Company of New York has not been 
in anywise prejudiced in any action, statement or omis- 
sion of George White is without support in the evidence 
and is contrary to the evidence. 


5. The court’s finding of fact that it is the duty of 
the Home Indemnity Company of New York to attempt 
to establish the truth of the statement of George White, 
that he was asleep and did not know that the accident 
occurred, so long as George White maintains that that 
statement is true, is without support in the evidence and 
is contrary to the evidence. 


6. The court’s finding of fact that the Home In- 
demnity Company of New York is estopped in this action 
to assert the untruth of said statement or to assert that 
by reason of said statement he has failed to cooperate 
with it in the investigation and defense of the claims 
made by the plaintiff in said court actions, is without 
support in the evidence and is contrary to the evidence. 


7. The court’s finding of fact that defendant George 
White has performed the duty of cooperating with de- 
fendant Home Indemnity Company of New York, and 
that there has been no breach by him of the conditions 
of plaintiff’s policy requiring him to cooperate with it, 
is without support in the evidence and is contrary to the 


evidence. 
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8. The evidence shows that defendant George White 
breached the cooperation clause of the Home Indemnity 
Company of New York’s policy of insurance, in making 
a false statement of the facts and circumstances of the 
accident and his connection with it. 


9. The evidence shows that compliance with the co- 
operation clause of the Home Indemnity Company of 
New York’s insurance policy is a condition precedent to 
the attaching of liability thereunder, and the maintenance 
of any court action on said policy. 


10. ‘The evidence shows that defendant George White 
made such conflicting and irreconcilable statements re- 
garding the happening of the accident and his connection 
therewith as to totally destroy his credibility as a witness 
for the defense of the actions to the prejudice of the 
Home Indemnity Company of New York. 


* * 2 * * * * * * 


Dated: July 2, 1947. 


PHOMAS PL wESNZIES 
HAROLD L. WATT 


By Thomas P. Menzies 


Attorneys for Appellant Home Indemnity Company of 
New York 


[Affidavit of Service by Mail] 


[Endorsed]: Filed Jul. 7, 1947. Paul P. O’Brien, 
Cle. 


